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Preface

Please note that
this preface was
not drafted by
Atlex Consulting

The permanent and long-term Israeli military colonial occupation on the Palestinian territory has many
serious strategic consequences, which have manifested themselves during the fervent conflict. Such consequence are neither limited to escalations on the ground nor to their related aggravations and violations
by the Israeli occupation forces against the Palestinian population (as a protected segment of population
in accordance with the International Humanitarian Law and norms). Rather, the atrocity of this colonial
occupation is exacerbating in its systemic dissemination. This has, in turn, created a discriminatory racist
state favoring those colonizers residing illegally, immorally and inhumanely in the occupied Palestinian
territory by giving them a material and political cover, civil and economic incentives, and semi/complete
legal immunity for their practices against Palestinian citizens residing in the West Bank and occupied
Jerusalem and their properties. Moreover, the absence of legal accountability for settlers engaging in
crimes against Palestinians has led to the perpetuation of the widely-known phenomenon of “Settler
Violence”, as systemically practiced in an organized way by extremist groups carrying ideological and
racist motives. Statistics provided by a Monitoring Group in the Palestinian Liberation Organization
reveal the documentation of nearly about 7,936 acts of aggression against Palestinian civilians and their
properties from the start of June 2004 to the end of May 2015.
The Jerusalem Legal Aid and Human Rights Center (JLAC) argues that these acts would not have been
exacerbated in this way without the existence of the occupation’s mechanism, which is manifested by two
interrelated approaches; 1) the Israeli governmental and strategic support for colonialist schemes in the
occupied territory, from the start of the colonialist project, and 2) the presence of a racist and dual legal
system operating in the occupied territory. Such, in turn, has led to providing the colonizers (who are the
ones who commit the crimes against the Palestinians) with semi-ultimate legal immunity, in addition to
discriminatory mechanisms in term of law enforcement.
According to the information provided by JLAC and other human rights organizations operating in the
Palestinian territory, despite high numbers of settler violations, numbers of complaints reported to the
occupation police were far less (due to fear, lack of faith in the legal system, access issues therein, etc.).
Moreover, only a fraction of these complaints went on to be investigated, with a smaller fraction of which
receiving indictments directed to perpetrators (i.e. over 91.4 percent of all investigations into complaints
of settler violence against Palestinians monitored between 2005 and 2014 closed without an indictment
being made against the suspects).
This study will probe the racist discrimination employed in the occupied territory in terms of law and
the enforcement of law. This is clearly evident in the existing dual legal system which manifests itself
in different laws being enforced on Palestinians then enforced on colonizers. Such is in addition to the
complicity of the occupation forces in colonial aims and aggressive activities by colonizers.
6
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Furthermore, many obstacles hinder Palestinians from ascertaining justice in regards to the matter of settler violence, such includes; obstacles in reporting complaints, investigations being closed without serving indictments to perpetrators, access/ procedural limitations within legal representation before Israeli
criminal courts, lack of compensation of victims, etc. Such have collectively been observed by JLAC’s
specialized staff through their daily contact with incidents of settler violence and dealing with involved
pertinent parties.
Included in the study a critical International Law analysis of the following: colonial activities, settler violence, annexation, subjection of Palestinians to Israeli military, Israel’s obligations as an occupying power,
individual criminal liability of colonizers under International Law, etc. Moreover, the section discusses
the war crimes considering the above as grave breaches of the Fourth Geneva Convention and the responsibility of Third Parties therein and for the protection of civilian persons in time of war.
The study is concluded with a case study of Yanon and Aqrabah villages, which are exposed continuously
to the atrocities of the occupation and its colonial movement in its different forms: confiscation of lands,
denial of access to lands, repeated aggressive acts by settlers, and an ultimate absence of accountability of
aggressors.
It is worth mentioning that upon finishing the study on 24 of March 2015, the occupation army’s leader
of the central region of the West Bank issued Military Order No. 1754 to enforce the principles of the
Israeli Criminal Law (Amendment No.39 for the year 1994) on sentenced Palestinians in the occupied
West Bank. This was followed by a decision by the Israeli Parliament Blocks (which constitute the ruling
coalition in Israel) on the 3rd of June 2015 endorsing the draft law proposing that Israeli laws issued in
the Knesset be automatically enforced on Israeli settlers residing in the West Bank. Collectively, both
developments serve to, in a de facto manner, extend Israeli jurisdiction over the Palestinian territory and
its Palestinian citizens, in an effort to annex the territory. Due to the temporal framework of the study,
the legal dimensions of the new military order and its enforcement and the law voted for in the Knesset
were not discussed in the study; for both require prospective independent legal analysis.
Moreover, the Palestinian government in the occupied territory has ratified the Rome Statute which is
the basis of the International Criminal Court, this membership entered into force on the first of April
2015.* Such is in addition to the ratification by Palestine to numerous international conventions of human rights. Both developments have been mentioned in this study.
In conclusion, JLAC hopes that this study is of benefit to all professionals, human rights activists and
lawyers defending and assisting the victims of the long-term colonial movement and the continuous
aggression of the invaders. May the study also contribute to efforts to achieve international legal accountability and putting additional pressures on the occupation authority to fulfill its duties required by
International Law (vis-à-vis the protection of civilians in the occupied territories and their properties and
the holding of violators of such accountable).
*

The State of Palestine acceded to the Rome Statute of the International Criminal Court on 2 January 2015, with the Statute entering
into force on 1 April 2015. On 1 January 2015, the International Criminal Court received a declaration from the State of Palestine
accepting the jurisdiction of the Court since 13 June 2014. The Prosecutor of the International Criminal Court announced on 16
January 2015 the opening of a preliminary examination into the situation in Palestine in order to establish whether the Rome Statute
criteria for opening an investigation are met. On 25 June 2015, The State of Palestine made its first submission of evidence of alleged
Israeli war crimes to the International Criminal Court on Thursday, trying to speed up an ICC inquiry into alleged crimes committed
during 2014’s war on Gaza.
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I. Introduction
Since 1967, Israel has implemented a policy of de facto annexation of occupied Palestinian land. The
construction of settlements inside the Occupied Palestinian Territory (OPT) has formed a major
plank of this policy. The State of Israel uses various quasi-legal techniques to unlawfully appropriate
Palestinian land and to forcibly remove the Palestinian people residing there. However, direct action
taken by the State of Israel is not the only mean used to achieve this aim. Residents of settlements take
various actions in order to make life for Palestinians as difficult as possible in the hope of driving them
away from their land and property. These actions include the creation of physical barriers to prevent
access to land, intimidation of Palestinian people, attacks against Palestinian property, including arson
and the destruction of agricultural goods essential to livelihood, and violent attacks against Palestinian
individuals, up to and including murder.
While media portrayals often describe extremist settlers acting violently in response to actions taken
against settler interests by the Israeli government, so called “price tag” attacks, this is a distorted narrative.
The vast majority of settler attacks do not occur in response to any preceding act, either by Palestinians
or by the Israeli government. The driving factor in these attacks is the near total impunity with which the
perpetrators are able to operate. This impunity is a function of systemic discrimination built into the law
and practice of the occupying forces in the OPT. This discrimination is manifest in the creation a dual
legal system, one system for settlers and another for Palestinians, in the direct complicity in settler violence
by the occupying forces, and in the legal and practical barriers put in place that prevent Palestinians from
obtaining justice when subject to attack. This law and practice implemented by the Occupying Power,
Israel, directly conforms to its policy of appropriation and annexation of land in the OPT.
The structural impunity granted to settlers responsible for acts of violence against Palestinian civilians, and
the complicity of the occupying forces in these violent acts, amount to multiple violations of international
law, including the obligation of Israel, under the law of belligerent occupation, to protect the occupied
population, and the human right to life and the right to be free from torture and ill treatment. The
international community is under a legal obligation not to recognise the on-going unlawful situation, not
to facilitate its existence, and to cooperate to bring the unlawful acts to an end.
The acts of settler violence perpetrated against Palestinian civilians are of a gravity to amount to crimes
under international criminal law, including grave breaches of the Fourth Geneva Convention (a form or
war crime), and the crime of torture. Such crimes are of concern to the entire international community and
must be investigated and prosecuted in any jurisdiction, regardless of any link to the territory on which the
incident occurred or to the nationality of the perpetrator or the victim. Given the near complete lack of
accountability afforded to those responsible for settler violence by the Occupying Power, the international
community must take concrete steps to hold them to account, either in an international forum such as the
International Criminal Court, or in a third State under the principle of universal jurisdiction.
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II. Annexation: Settlements and Settler Violence
In February 2013, the United Nations International Fact Finding Mission on Israeli Settlements in the
Occupied Palestinian Territory (FFM) stated that:
“The establishment of the settlements in the West Bank, including East Jerusalem…, is a mesh of construction
and infrastructure leading to a creeping annexation that prevents the establishment of a contiguous and viable
Palestinian State and undermines the right of the Palestinian people to self-determination.”1
Settlements are built on Palestinian land that has been unlawfully appropriated solely for the use of
Israeli settlers, to the complete exclusion of the Palestinian population. Approximately 515,000 settlers
live in 125 government-authorised settlements and over 100 outposts, controlling nearly 43 per cent of
the territory of the West Bank, including East Jerusalem.2 This “annexation tactic”3 forms part of a wider
policy of annexation and colonisation of the OPT,4 which includes the creation of a network of settleronly roads, the appropriation and exploitation of Palestinian natural resources,5 and the construction of
a wall along a route which, alone, de facto annexes more than 16 per cent of the West Bank to Israel.6
In order to facilitate the appropriation of land for the construction of settlements, Israel engages in a
programme of “forced evictions” – the forcible removal of Palestinians from their land and property.7 In order
to facilitate this, Israel appropriates Palestinian land through a number of quasi-legal methods, including
declaring the land to be abandoned property; requisitioning land for military needs; expropriation of
land for public needs; or declaring vast portions of land as ‘State land’, (at the exclusion of the Palestinian
population).8 Israeli State agencies will execute these forced evictions through various means, including
the issuing of demolition orders. Israeli agents, civil and military, will arrive at a location, on Palestinian
land, and demolish the Palestinian owned structures, including houses, animal sheds, wells and storage
facilities.9 Other means implemented directly by the Israeli State to keep Palestinians from their land
in order to facilitate its appropriation include the restriction of Palestinian freedom of movement, for

10

1

UN Human Rights Council Resolution A/HRC/22/63, Report of the independent international -fact- finding mission to investigate the implications of the Israeli settlements on the civil, political, economic, social and cultural rights of the Palestinian people throughout the Occupied
Palestinian Territory, including East Jerusalem (FFM), 7 February 2013, paragraph 101.

2

B’Tselem, Land Expropriation and Settlements Statistics, <http://www.btselem.org/settlements/statistics> accessed 29 March 2014.
B’Tselem, By Hook and By Crook: Israeli Settlement Policy in the West Bank, July 2010, p11. Outposts are unlawful under Israeli as well as
international law, though many are established with government assistance.

3

Al Haq, The Annexation Wall and its Associated Regime, 2nd Edn, 2012, p18.

4

Human Sciences Research Council of South Africa, Democracy and Governance Programme, Middle East Project, Occupation, Colonialism,
Apartheid? A Re-assessment of Israel’s Practices in the Occupied Palestinian Territories under International Law, May 2009, Chapter III, pp120151.

5

Palestine Liberation Organisation, Negotiations Affairs Department, Settler Violence and Israeli Incitement: A Culture of Hate, 2012, p17. For
information on appropriation of Palestinian natural resources, see Al Haq, Pillage of the Dead Sea: Israel’s Unlawful Exploitation of Natural
Resources in the Occupied Palestinian Territory, 2012; Al Haq, Feasting on the Occupation: Illegality of Settlement Produce and the Responsibility
of EU Member States under International Law, 2013; Al Haq, Water For One People Only: Discriminatory Access and ‘Water-Apartheid’ in the
OPT, 2013.

6

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004, p.136 (Wall
Case), para 122.

7

Amnesty International, Amnesty International Report 2013: The State of the World’s Human Rights, 2013, p134.

8

Al Haq, Submission to the Fact Finding Mission on Settlements, November 2012, para.12.

9

In some instances the Palestinian property owners may have received some warning, such as a notice to cease construction, but Israeli agents
may still turn up unannounced, giving the owners only minutes to clear their belongings before demolition. In other instances, Israeli
agents may destroy Palestinian property with no warning at all. E.g. Al Haq, Affidavit No. 7485/2012, available at <http://www.alhaq.org/
documentation/fieldworkers-affidavits/item/642-affidavit-no-7485/2012> accessed 24 April 2013, and Al Haq, Affidavit No. 7213/2012,
available at <http://www.alhaq.org/documentation/fieldworkers-affidavits/item/657-affidavit-no-7213/2012> accessed 24 April 2013.
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instance through the construction of barriers (including, but not restricted to, the “annexation wall”) and
the implementation of a restrictive permit regime in order to access land.10 However, actions taken directly
by State agencies are not the only means by which Palestinians are subject to removal from their land for
the purposes of appropriation. Describing the means used to achieve the forced eviction of Palestinians,
Amnesty International references “severe restrictions on their movement, repeated demolitions and
violence by settlers [emphasis added].”11
Settler violence (attacks by Israeli settlers living in unlawful settlements in the OPT against the Palestinian
population) takes various forms. Between September 2011 and May 2015, JLAC provided 46 persons
with legal aid (33 cases involving 39 persons and their family and 4 cases involving more than one
victim) settler violence cases, and provided legal consultation on another 140 such cases. These cases
included incidents of the using of Palestinian land by settlers, the destruction of olive trees essential to
the economic survival of their owners, the burning of vehicles, severe beatings, the throwing of stones,
the destruction of houses, theft of farm equipment and attack with live ammunition.
Out of the 46 persons provided with legal aid, 7 did not file complaints to the Israeli police due to
several reasons (most notably due to limitations in accessing police stations and lack of trust in the
justice system. Out of the 33 collective complaints, 6 case investigations were closed without serving an
indictment. Decisions involving the 6 cases were not reported to the victims or to the JLAC lawyer in a
timely manner as stipulated in law (i.e. with 30 days).

Uprooting Ancient Olive Trees in Yasouf Village/Salfit District on 06/10/2014

From June 2004 to May 2015, the Palestine Monitoring Group has recorded 7,936 separate incidents
of settler violence.12 Yesh Din, an Israeli NGO that monitors cases of settler violence, breaks down those
cases that it monitored between 2005 and 2014 as follows:
t Approximately34,5 per cent are cases of violent attack against individuals;
t Approximately 47,4 per cent are attacks against property;
t Approximately 13,6 per cent concern the seizure of land;
10 FFM (n1) paras.72-76; Al Haq, The Annexation Wall (n3), particularly pp.30-35.
11 Amnesty International, Amnesty International Report 2012: The State of the World’s Human Rights, 2012, p187.
12 Figure compiled from monthly reports of the Palestine Monitoring Group. The Palestine Monitoring Group, <http://www.nad-plo.org/
monthlyreports.php> accessed 07 June 2015.

11

Impunity for Settler Violence: Systemic Discrimination
and the Need for International Justice

t Approximately 4,5 per cent are other forms of attack.13
In a comprehensive study on the scale, methods and motivations of settler violence, the Palestine Centre
demonstrated that by far the primary motivator for acts of violence perpetrated by settlers against Palestinians
is their ability to commit such acts with almost complete impunity.14 This impunity is predicated on
systemic discrimination against Palestinians that is (in violation of international law) intentionally built
into the law, policy and practice implemented by Israel in the OPT – law, policy and practice that conforms
precisely with Israel’s policy of appropriation and annexation of Palestinian land.

III. Systemic Discrimination: Israeli Law and Practice in the OPT
Palestinians accused of violence against settlers are subjected to the furthest extent of the discriminatory
laws in place in the OPT, whilst Israeli settlers enjoy near complete impunity for acts of violence
perpetrated against Palestinians. Approximately 90 to 95 per cent of cases against Palestinians alleged
to have committed acts of violence against settlers in the OPT are investigated and go to court.15
Conversely, over 91.4 percent of all investigations into complaints of settler violence against Palestinians
monitored between 2005 and 2014 closed without an indictment being made against the suspects.16 This
discriminatory situation is predicated on a number of factors, including the provision of comprehensive
legal protections to accused settlers, protections denied to Palestinians; the complicity of the occupying
forces in acts of settler violence; and the imposition of barriers that, in practice, prevent Palestinian
victims from being able to access what justice is theoretically available.

a. A Dual Legal System in the OPT
In the 1990s, a series of agreements, known collectively as the ‘Oslo Accords’, were reached between the
Palestine Liberation Organisation (PLO), as the sole legitimate representative of the Palestinian people,
and the State of Israel.17 The Palestinian Authority (PA) was established under the Oslo Accords as an
Interim Self-Government Authority for the OPT.18 The Accords split the West Bank into three distinct
13 Violent attacks include shootings, intimidation using firearms, assault by means of beating, stone throwing, batons and knives, threats and additional offenses. Attacks against property include arson, damage to property, damage to crops or the theft of crops, and other offenses. Of particular
concern is damage to orchards, including the cutting down, uprooting, theft or damage of fruit trees - mainly olive trees, but also almonds, lemons,
figs, and other fruits. Incidents of seizure of land include fencing, farming, placement of buildings, trailers or hothouses, expulsion of Palestinians
from their plots, denying Palestinians access to their land, trespassing, and so forth. Other forms of attack include killing of livestock, the desecration of mosques and cemeteries, the spillage of sewage from factories onto Palestinian agricultural land, the dumping of waste on Palestinian land,
and other offenses. Yesh Din, Submission to the UN Fact Finding Mission on the Israeli Settlements in the Occupied Palestinian Territory including East
Jerusalem (FFM Submission), 6 November 2012, para 23. And http://www.yesh-din.org/userfiles/file/%D7%93%D7%A3%20%D7%A0%D7%
AA%D7%95%D7%A0%D7%99%D7%9D%20%D7%90%D7%A0%D7%92%D7%9C%D7%99%D7%AA.pdf accessed 16 June 2015
14 This is contrary to narratives that describe settler violence in terms of extremist settlers acting violently in response to actions taken by the Israeli
government in favour of Palestinians and against settler interests, so called “price tag” attacks. The vast majority of settler attacks do not occur in
response to any preceding act, either by Palestinians or by the Israeli government. The Palestine Center, When Settlers Attack, 2012.
15 FFM (n1) para 43.
16 This relates to the percentage of cases monitored by Yesh Din. While Yesh Din does not monitor all such cases, the data are based on an
extensive and representative sample. Yesh Din, Submission to the FFM (n13) paras.22 & 25.
17 It is unclear if the Oslo Accords constitute binding “treaties” under international law. Even if it is determined that they do constitute binding agreements, Article 47 of the Fourth Geneva Convention prohibits “any agreement concluded between the authorities of the occupied
territories and the Occupying Power” that deprives the occupied population of the protections of the law of belligerent occupation. For
explanation of the restrictions on agreements between the representatives of the occupied population and the Occupying Power, see Human
Sciences Research Council of South Africa (n4) pp71-81; Al Haq, Exploring the Illegality of Land Swap Agreements under Occupation, 2011,
pp11-13.
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18 Declaration of Principles on Interim Self-Government Arrangements 1993 (Oslo I), Art I. Referred to as ‘the Council’ in the accords, the body
is commonly referred to as the Palestinian Authority (PA).
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areas: Area A, currently making up approximately 17 per cent of the West Bank, under PA criminal
jurisdiction, including for matters of public order and security;19 Area B, constituting approximately
24 per cent of the territory of the West Bank, under PA criminal jurisdiction “for public order for
Palestinians” but under Israeli military jurisdiction “for security for the purpose of protecting Israelis and
confronting the threat of -terrorism-”;20 and Area C, amounting to approximately 59 per cent of West
Bank territory, subject to Israeli military jurisdiction with regard to all criminal matters, including both
public order and security.21 However, under military orders implemented by the occupying power, Israeli
military jurisdiction has been extended far beyond the security and public order offences agreed so as
to include ordinary criminal offences,22 and even traffic offenses, and so as to cover geographic territory
beyond that agreed, including in many instances Area A, and territory outside the OPT altogether
(i.e. Israel extends its military jurisdiction to cover acts that may affect the OPT, but that are actually
committed in Israel or in third States).23
Palestinians subject to Israeli military jurisdiction are tried in Israeli military courts, located in the
Occupied Territory, under military orders. In contrast, settlers or Israeli citizens in the West Bank who
are arrested in connection with attacks on Palestinians are tried under Israeli civilian penal law in regular
criminal courts within the State of Israel.24 Therefore, a dual legal system has been implemented by
Israel in the OPT – one law for settlers and Israelis, another for Palestinians.25 The result of this dual
legal system is that Israeli settlers who commit crimes against Palestinians in the OPT, but are tried in
Israel, are granted a wide range of judicial safeguards, rights and guarantees under Israeli law, whilst these
protections are denied to Palestinian defendants residing in the same territory, but who are subject to
Israeli military orders.26 These differences in protection manifest themselves in multiple ways, including
the following:
t Palestinian suspects may be arrested without taking into account the seriousness of the
offence, or the likely future behavior of the arrestee. Conversely, these factors must be taken
into account when an Israeli is arrested without a warrant.27
19 Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip 1995 (Oslo II), Article XIII(1) in conjunction with Annex IV,
Article I(1)(a).
20 Oslo II, Article XIII(2)(a) in conjunction with Annex IV, Article I(1)(c).
21 Oslo II, Annex IV, Article I(2)(a).
22 Order Regarding Security Directives [Consolidated Version] (No. 1651) of 2009 [Military Order 1651], Section 10(A); Yesh Din, Back Yard
Proceedings: The Implementation of Due Process Rights in the Military Courts in the Occupied Territories, 2007, p46; Addameer, Presumed
Guilty: Failures of the Israeli Military Court System – An International Law Perspective, 2009, p9.
23 Weill S, The Judicial Arm of the Occupation: The Israeli Military Courts in the Occupied Territories, International Review of the Red Cross,
Volume 89, Number 866, June 2007, 395, pp403-409, particularly pp408-409; Addameer (n22) p11.
24 Though Israelis committing offences in the OPT can theoretically be tried in military courts in the OPT, in practice they are not. Defence
for Children International – Palestine Section (DCI-Palestine), Under Attack: Settler Violence against Palestinian Children in the Occupied
Palestinian Territory, Update: July 2010, p17-18, footnote 69.
25 Aside from the separate systems of law for Palestinians and Israelis, this structure means that Palestinians in the OPT are subject to
two distinct penal codes: firstly Palestinian law, constituting pre-1967 local law (Ottoman, British and Jordanian in the West Bank,
Ottoman, British and Egyptian in the Gaza Strip) in conjunction with PA legislation (Criminal Procedures Law No.3 (2001), applicable in both the West Bank and Gaza); secondly, Israeli military orders (Mainly under the Order Regarding Security Directives
[Consolidated Version] (No. 1651) of 2009, replacing, inter alia, the Security Provisions Order (No.378) of 1970, and its following
amendments). Weill (n23) p401.
26 This report focuses on Israeli military law as applied to Palestinians who are suspected of an offence for which they are to be charged. Many
Palestinians are, however, detained without charge or trial for extended periods, sometimes many years, under a system of “administrative
detention”. Military Order 1651 (n22) Sections 271-294. For more information on administrative detention, see Addameer, Administrative
Detention in the Occupied Palestinian Territory: A Legal Analysis Report, July 2010; Addameer, Administrative Detention in the Occupied
Palestinian Territory: Between Law and Practice, December 2010.
27 Military Order 1651 (n22) Section 31(A) for Palestinians; Criminal Procedure (Powers of Enforcement- Arrests) Law (1996) [Arrests Law
1996] – Section 23 for Israelis.
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Below map illustrates the number of settlers’ attacks per locality in 2014 (indicating a concentration in Nablus, Ramallah, and
Bethlehem areas), UNOCHA.
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t A Palestinian suspect can be held in custody for up to eight days – 96 hours, which can be
extended to 192 hours if deemed necessary for the investigation – before being bought before
a judge.28 These provisions apply not only to adults, but also to Palestinian children aged 12
and above.29 An Israeli security suspect, on the other hand, must be brought before a judge
within four days,30 while an Israeli criminal suspect must be brought before a judge within 24
hours, which can be extended to 48 hours if deemed necessary for the investigation.31 If the
suspect is less than 14 years old the period is 12 hours, which can be extended to 48 hours for
the necessity of investigation.32
t Palestinian suspects may be prevented from accessing a lawyer for up to 90 days.33 Israeli
security suspects must have access to a lawyer within 21 days34, while Israeli criminal suspects
can only be prevented from seeing a legal representative for 48 hours.35 Even once access to a
lawyer has been granted, this lawyer can often hardly speak Hebrew, has limited knowledge
of Israeli law, and even less trust in Israeli military justice.36
t

After an indictment has been filed, a Palestinian defendant may be held in custody until
the end of proceedings. Following an initial permitted trial detention period of two years, a
Military Appeal Court judge can extend this in periods of up to six months, with no maximum
limitation.37 An Israeli security or criminal defendant may also be held until the end of
proceedings. However, the initial permitted trial detention period is just nine months, and
this can be extended by periods of three months only, though also with no maximum limit.38

t While the definition of a minor for Palestinians was, in 2011, extended from those under
the age of 16 to include those under 18,39 this has had little practical effect in terms of trial
and sentencing. The procedures in the Military Juvenile Courts, established in 2009,40 offer
few significant additional protections, and minors aged 16 and 17 continue to be sentenced
as adults.41 Further, for offences with a mandatory minimum sentence of five years or more,
minors aged 14 and 15 can receive sentences equal to those of adults.42 By way of example,
28 Military Order 1651 (n22) Sections 31(A), (C) & 32. In the case of a “combat arrest” – an arrest made “during operational activity in the
fight against terror […]” – the initial permissible period of detention is eight days without access to a judge, with no need for an extension
from 96 hours. Military Order 1651 (n22) Section 33(A) & (B).
29 Misk I (Coordinator of the Legal Unit, DCI-Palestine), The current situation and conditions of imprisonment of Palestinians in Israeli prisons
and detention facilities, presented to the United Nations Meeting on the Question of Palestine: The urgency of addressing the plight of Palestinian
political prisoners in Israeli prisons and detention facilities, United Nations Office at Vienna, 7 and 8 March 2011, CPR/IMQP/2011/11, p11.
30 Criminal Procedure Law (Detainee Suspected of Security Offense) (Emergency Order), 2006, Section 3.
31 Arrests Law 1996 (n27) Sections 29(A) & 30. Please note that a distinction is not made between Palestinian security and criminal suspects,
as it is for Israeli suspects. This is because, as explained above, Israel has extended its military jurisdiction to cover ordinary criminal offences
committed by Palestinians in the OPT, meaning that all Palestinian suspects in the military justice system are treated as security suspects,
even if alleged to have committed ordinary criminal offences.
32 Youth (Trial, Punishment and Modes of Treatment) Law (1971) [Youth Law 1971], Section 10(C).
33 Military Order 1651 (n22) Sections 58(C)&(D) & 59(B)&(C).
34 Arrests Law 1996 (n27) Section 35(D).
35 Arrests Law 1996 (n27) Section 34(F).
36 Weill (n23) page 396.
37 Military Order 1651 (n22) Sections 43 & 44.
38 Arrests Law 1996 (n27) Sections 21, 61 & 62.
39 Order regarding security instructions (Amendment number 10) (No. 1676) of 2011, Section 3; amending Military Order 1651 (n22)
Section 136.
40 Military Order 1644 of 2009; Military Order 1651 (n22) Sections 135 – 149.
41 Military Order 1651 (n22) Section 168, in conjunction with Section 1, provides limits on length of sentences for those under 16 and those
under 14, but there are no limits on length of sentence for those aged 16 or 17 years old.
42 Military Order 1651 (n22) Sections 1 & 168(C).
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throwing a stone at a moving vehicle carries a sentence of up to 20 years, and a 14-year-old
Palestinian child may be subject to this sentence.43 Conversely, Israelis continue to be charged
and sentenced as minors until they turn 18.44 Further, while the age of criminal responsibility
is 12 in both systems,45 Palestinian children may receive a custodial sentence from the age of
12,46 whereas Israeli children may not receive such a sentence until the age of 14.47
t Another aspect of this discriminatory regime is manifest in the sentences handed down to
those convicted. For example, a Palestinian convicted of manslaughter by the military court
is subject to a maximum sentence of life imprisonment,48 whereas an Israeli convicted of the
same crime in a civilian court is sentenced to a maximum of 20 years.49
t The fact that significant parts of the proceedings in the military courts are conducted in Hebrew
creates a significant disadvantage to Arabic speaking lawyers, defendants and witnesses, as
compared to their counterparts in the Israeli criminal system, for whom proceedings are
conducted in their native language.50
It is clear that the dual legal system in the OPT offers extensive due process protections to settlers
alleged to have committed violent acts against Palestinians, while these guarantees are not available to
Palestinians. The fact that settlers have the protection of due process does not alone, however, offer a
satisfactory explanation for why they enjoy near total impunity for acts of violence committed against
Palestinians, even when there is abundant evidence that crimes have been perpetrated.

b. Complicity of the Occupation Forces
In many instances, when settlers launch violent attacks against Palestinian targets, Israeli Occupation
Forces (IOF)51 are stationed to protect the settlers and settlements.52 Despite the IOF’s international legal
obligations to provide protection to the population of the occupied territory, attacks by settlers are often
carried out in broad daylight and in the presence of these forces, but they take no action to prevent the
violence. This failure to protect Palestinian victims is not due to any lack of resources or capabilities, but
rather is part of a politically promoted policy that serves the broader goal of settlement expansion through
the eviction of Palestinians from their homes and land.53 The negligence on the part of the IOF is a tactical
choice, with their presence offering protection to violent settlers and serving as a clear endorsement of the
settlers’ actions. Further, soldiers often participate directly in the assaults.54 Sometimes they punish the
victims rather than the perpetrators by harassing, arresting or detaining them.55
43 Military Order 1651 (n22) Section 212.
44 Youth Law 1971 (n32) Section 1.
45 Military Order 1651 (n22) Sections 1, 168(B) & 191 for Palestinians; Penal Law 5737 (1977) [Penal Law 1977], Section 34F, & Amendment
14 (2008) to the Youth Law 1971 (n32) for Israelis.
46 Military Order 1651 (n22) Sections 1 & 168(B).
47 Youth Law 1971 (n32) Section 25(d).
48 Military Order 1651 (n22) Section 210(A).
49 Penal Law 1977 (n45) Section 298.
50 Weill (n23) pp395-396.
51 Israeli Army and Police.
52

OCHA, Israeli Settler Violence and the Evacuation of Outposts (November 2009) <http://www.ochaopt.org/documents/ocha_opt_settler_violence_fact_sheet_2009_11_15_english.pdf> accessed 29 March 2014.

53 Yesh Din, Criminal Accountability of Israeli Civilians, <http://www.yesh-din.org/cat.asp?catid=3> accessed 29 March 2014.

16

54 For example, see the Yanoun and Aqraba case study, Annex I.
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c. Barriers to Justice for Palestinians
i) Filing Complaints
Despite the high frequency of violent attacks against Palestinians and their property, often carried out in
broad daylight and well documented, Palestinian victims are very often highly reluctant to file a complaint
with the Israeli police. This reluctance can be attributed to several factors, including the following:56
t The presence of police stations within Israeli settlements makes it difficult for Palestinian
victims to access them – an intimidating process given that they are reporting
attacks emanating from those same settlements. Provision of security clearance by
the Occupying Power is required before Palestinians may enter settlements or Israeli
military sites, which is often denied, therefore denying justice to Palestinian victims
at this early stage. Further, once permission is acquired, accessing the settlements
requires passing through strict and humiliating security procedures. In some parts of
the West Bank the obstacles a victim of settler violence must overcome are even more
onerous. For example, if settlers attack a Palestinian citizen in the Nablus Governorate,
the police station in which she/he must file the complaint is located in the District
Coordination Office inside Huwarra Military camp. This imposes security procedures
above and beyond those in settlements, including more extensive and multiple physical
searches at multiple security gates, and the need for prior coordination to make sure
the relevant officials are available. The specialist Israeli police officer who’s duty it is to
receive complaints from Palestinians, in either settlements or military camps, is often
not present at the police station. Therefore, the victim will need to return several times.
In addition to requiring the victim to be subjected repeatedly to intimidating security
procedures, the fact that these obstacles cause the submission of the complaint to be
delayed until well after the alleged attack occurred negatively impacts any investigation
and may result in essential evidence being missed.
t Palestinian civilians are often unaware that they are able to file complaints regarding being
subjected to violence by settlers. If they are aware that they can do this, they may not know
how to file the complaint, or through which authorities. In many instances the victim may
file a report or give testimony to other local or international organisations that document such
attacks. This may lead victims to believe that they have filed a criminal complaint when this
is not the case.
t The fear of retribution by settlers in the form of further attacks, or by army personnel in the
form of arrest, physical harm, or denial of work permits, as well as a general lack of trust in
the Israeli judicial and law enforcement system, may all lead to reluctance to file complaints.
ii) Case Closure
While the barriers to filing complaints mean that many acts of settler violence are not even reported, of
those that are reported only a very small number end in the indictment of the alleged perpetrators. Of
1,045 investigation files monitored between 2005 and 2014 in which a final decision has been made by
the Israeli police in the OPT on whether to proceed with the case, or which have not been investigated
at all, nearly 91,4 per cent were closed without any indictment against the alleged offenders. 11 files were
56 This information is compiled from JLAC’s own experience.
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lost and never investigated. This leaves a mere 7.4 per cent of cases where an indictment was filed.57
Most of these cases were closed to due investigative failures of the Israeli police operating in the OPT. Of
the 887 cases in which grounds for closure were ascertained:58
t 593 cases were closed on the grounds of “offender unknown,” testifying to the failure of the
police to locate and identify persons suspected of committing the offenses;
t 195 cases were closed on the grounds of “insufficient evidence,” reflecting the failure of the
investigators to collect and consolidate sufficient evidence to prosecute suspects who were
located;
t 76 cases were closed on the grounds of “absence of criminal culpability” [meaning the
investigators held that the alleged perpetrators were not guilty of an offence]; an appeal was
lodged against the decision by representatives of the victims in 25 of these cases, since it was
believed that it was inappropriate to close the case on these grounds;
t 19 cases were closed on grounds that do not indicate the success or failure of the investigation:
17 cases were closed on the grounds of “lack of public interest,” and two on the grounds of
“absence of criminal culpability.”59
A number of recurring defects that lead to failures in investigation have been identified:
t victims’ complaints and testimonies were recorded in Hebrew rather than Arabic, the language
in which they were given;
t the police investigators rarely visited the crime scenes, and in the cases when they did arrive
on site, defects were noted in documenting the events;60
t in many cases testimony was not collected from key witnesses, including suspects and both
Palestinian and Israeli eyewitnesses of the incident;
t live identification line-ups of Israeli civilian suspects were rarely carried out;
t confrontations between victims and suspects were also rarely staged;
t in none of the investigation files checked, in which the suspects offered claims of an alibi, were
their claims verified before the case was closed;
t the contents of about one third of the investigation files were very sparse, and indicated a
hasty closure of the case shortly after the complaint was received;
t in a number of cases a decision was made to close the investigation, even though the material
accumulated in the case file indicated sufficient prima facie evidence to prosecute the suspects;
57 Yesh Din, FFM Submission (n13) para 25. Contrast this with the fact that approximately 90 to 95 per cent of cases against Palestinians alleged
to have committed acts of violence against settlers in the OPT are investigated and go to court. FFM (n1) para 43. Note that the percentages given by JLAC vary marginally from those in the Yesh Din paper because Yesh Din did not include those files that were lost and never
investigated in their calculation of the overall percentages. Please see also, http://www.yesh-din.org/userfiles/file/%D7%93%D7%A3%20
%D7%A0%D7%AA%D7%95%D7%A0%D7%99%D7%9D%20%D7%90%D7%A0%D7%92%D7%9C%D7%99%D7%AA.pdf,
accessed 16/6/2015
58 This figure does not include the 11 case files that were lost and never investigated.
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59 Yesh Din, FFM Submission (n13) para 26. For additional research supporting this analysis, see B’tselem, Human Rights in the Occupied
Territories: 2011 annual report, 2012, p40. Please see http://www.yesh-din.org/userfiles/file/%D7%93%D7%A3%20%D7%A0%D7%AA
%D7%95%D7%A0%D7%99%D7%9D%20%D7%90%D7%A0%D7%92%D7%9C%D7%99%D7%AA.pdf accessed on 16/6/2015
60 For instance a failure to carry out finger printing, DNA testing, etc. From JLAC’s own experience.
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t an examination of cases closed on grounds of “no criminal culpability” raised questions about
the decision to close cases on those grounds, given that the closure was executed on the basis
of insufficient investigations;
t the fact that police investigators will not visit certain crime scenes without military escorts;
t inadequate manpower allocated;
t the lack of trust by Palestinians in the Israeli Police.61
iii) Legal Representation
When a Palestinian victim of an offense committed by an Israeli gives the power of attorney to a lawyer
in order to proceed with a case, including cases regarding settler violence, the lawyer has a very limited
role. Theoretically, the victim’s lawyer can assist the prosecutor in collecting evidence and contribute
to the investigation, and later participate actively in the trial. In practice, however, the lawyer cannot
do much after a complaint has been filed except monitor the proceedings and the progress of the
investigation. In some cases the lawyer’s role is limited to facilitating the filing of a complaint to
the Israeli police, accompanying the victim to file the complaint, and providing some advance legal
consultation. Some examples of the impediments preventing lawyers from representing Palestinian
victims adequately are as follows:
t The lawyer is prohibited from obtaining a copy of the complaint unless an indictment is
filed against a defendant. This makes the appeal of the decision to close the case without
indictment very difficult – it is highly impractical to lodge an appeal without knowing the
details of the complaint.
t

In many instances the Israeli police will inform the lawyer that the case has been closed by telephone,
without giving the reason for the closure and without sending a copy of the formal written decision.
The Israeli authorities ignore repeated requests for this material. This significantly adds to the time
needed to appeal any decision, and impedes any follow up of the investigation.62

On two separate occasions, August 26 and September 7, 2012, an olive grove (belonging to
Palestinians living in Immatein village, Qalqilia District), was subject to arson attack by Israeli
settlers. A well-known settler – who works in the Industrial zone at Amonwail settlement – was
directly named in the complaint filed by one of owners of the olive grove on 4 December 2012.
Despite this, the Israeli police closed the investigation on 14 March 2013 without indicting the
accused individual. JLAC’s lawyer was informed – verbally by telephone on 24 March 2013 –
about the decision to close the case. JLAC submitted four requests to the police, asking to provide
a written refusal. On 27 April 2014, the Israeli police provided a written notification of the case
closure. However, and despite many written requests, as of 31 May 2015, the Israeli police have
not provided any copy of the file or case documents to JLAC’s lawyer.

61 Yesh Din, Too Little, Too Late: Supervision by the Office of the State Attorney over the investigation of offenses committed by Israeli civilians against
Palestinians in the Occupied Territories, 2008, pp20-21. Though these defects were identified in research dating from 2006, in March 2012 Yesh
Din stated that “[t]he absence of discernible change in the rate of failed investigations suggests that no action has been taken to secure a significant
improvement in the quality of investigations.” Yesh Din, Data sheet, March 2012: Law Enforcement upon Israeli Civilians in the West Bank, 2012, p2.
62 This information is based on the experience of JLAC’s legal team.

19

Impunity for Settler Violence: Systemic Discrimination
and the Need for International Justice

iv) Criminal Courts in Israel
That small percentage of cases that do get to trial – despite the barriers to filing complaints, the excessive
occurrence of case closure, and those barriers preventing effective legal representation – still face significant
obstacles. The ordinary Israeli criminal courts that prosecute Israeli settlers alleged to have committed
offences against Palestinians are located inside Israel. Palestinian victims, witnesses and lawyers often
cannot obtain permits to travel to these courts, and Palestinian lawyers with West Bank IDs are not
permitted to practice law inside Israel.
v) Compensation
Any Israeli civilian, including settlers in the OPT, who suffers injury to person or property as a result of
so called “nationalist-politically motivated violence” is entitled to receive compensation from the Israeli
State. Palestinians who are subject to such violence at the hands of Israeli settlers are not entitled to
receive any compensation from the Israeli State, because the Israeli law on victims of hate crime does
not extend to Palestinians in the West Bank,63 who are subject to Israeli military law. In 2009 Israel
established a committee for compensating Palestinians “above and beyond the strict requirements of the
law for nationalistic acts”, but this is discretionary, very hard for Palestinians to find and access, and has
only awarded compensation in a small number of cases.64
Further, civil claims for compensation made directly against perpetrators of settler violence before the
Israeli legal system face multiple obstacles. Civil compensation claims can ONLY be brought if the
criminal responsibility of the perpetrating settler has been proven in a court of law. Given the obstacles to
justice that have been highlighted, including barriers to reporting incidents and the extremely high level
of case closure, this makes pursuing compensation in these cases impossible. Additionally, the ordinary
Israeli civil courts that consider compensation claims are located inside Israel. Palestinian victims and
lawyers often cannot obtain permits to travel to these courts, and Palestinian lawyers with West Bank
IDs are not permitted to practice law inside Israel. Most criminal cases involving settler violence that
do, against the odds, make it to court, are tried in closed hearings without the issuing of indictments.
This makes it very difficult to prove the harm caused, and the personal responsibility of the perpetrators,
before the civil courts.65
The systemic discrimination in the policy and practice of the Occupying Power, including through the
implementation of a dual legal system, complicity of the security forces, and the imposition of barriers
preventing access to justice for Palestinians, creates a paradigm whereby Palestinians are denied the basic
protections of the law and Israeli settlers committing acts of violence against Palestinians enjoy near total
impunity. This situation clearly encourages the use of settler violence to clear Palestinians from their land,
facilitating its de facto annexation. This violates international law on multiple levels, and demonstrates
clearly that for perpetrators of settler violence to be held to account mechanisms of international justice
must be employed.

63 Benefits for Victims of Hostilities Law (1970).
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64 Haaretz, “UN to aid Palestinian victims of settler violence in West Bank: Office of the High Commissioner for Human Rights decides to fill
vacuum left by Israel and the Palestinian Authority”, 7 June 2013, <http://www.haaretz.com/news/diplomacy-defense/.premium-1.528273>
accessed 29 March 2014.
65 This information is based on the experience of JLAC’s legal team.
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IV. Settler Violence and International Law
a. The International Legal Framework
Public International Law

Public international law (PIL) is that body of international law that governs relations between States.
One of the most important sources of PIL is the 1946 Charter of the United Nations (UN Charter). The
UN Charter is binding upon all States Parties, including Israel. Indeed, the provisions of the UN Charter
are accorded higher status than those of other treaties, given its “constitutional” nature.66 Among other
things, the UN Charter governs the resort to the use of force by States against other States, territories or
groups. This specific area of PIL is known as the jus ad bellum.
International Humanitarian Law
International Humanitarian Law (IHL), also known as the Law of Armed Conflict or the jus in bello,
is that body of law that governs the actions of States or armed groups once force has been employed
and an armed conflict is underway. As the Occupying Power in the OPT, Israel is bound by that subset of IHL known as the law of belligerent occupation. This is the principle body of law governing
Israel’s administration of the OPT. The provisions constituting this are set out primarily in the Hague
Regulations annexed to the Hague Convention IV Respecting the Laws and Customs of Wars on
Land 1907 [Hague Regulations] and in Convention (IV) relative to the Protection of Civilian Persons
in Time of War, Geneva, 12 August 1949 [Fourth Geneva Convention], both largely reflective of
customary international law. Though not a State Party to the Hague Regulations, Israel accepts that it
is bound by these regulations as a matter of customary international law.67 Despite Israel’s ratification
of the Fourth Geneva Convention in 1951, however, it contends that the Convention is not formally
applicable in the OPT.68 Regardless of this, multiple UN Security Council and General Assembly
resolutions affirm the de jure applicability of the Fourth Geneva Convention to the OPT and state
that Israel must abide by its terms.69 The International Court of Justice (ICJ) confirmed this position
in its 2004 Advisory Opinion on the Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territories.70
Article 43 of the Hague Regulations provides the general framework for the responsibilities of the
Occupying Power in the occupied territory, and states as follows:
“The authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore, and ensure, as far as
possible, public order and safety, while respecting, unless absolutely prevented, the laws in
force in the country.”
66 Article 103 Charter of the United Nations, 1946 (UN Charter).
67 Attorney General of Israel v Eichmann (1962) 36 ILR 277, 293; HCJ 302/72, Sheik Suleiman Hussein Odeh Abu Hilu et al. v Government of
Israel et. al., 27(2) PD 169.
68 The Israeli government has stated that it will only abide by some ‘humanitarian provisions’ contained in the Fourth Geneva Convention,
without specifying which provisions it regards as having humanitarian character. See, e.g., HCJ 2690/09, Yesh Din et al. v Commander of the
IDF Forces in the West Bank et al., (Judgment, 23 March 2010), para 6.
69 UNSC Res 237 (14 June 1967) UN Doc S/RES/237; UNSC Res 271 (15 September 1969) UN Doc S/RES/271 and UNSC Res 446 (22
March 1979) UN Doc S/RES/446. See also UNGA Res 56/60 (10 December 2001) UN Doc A/RES/56/60 and UNGA Res 58/97 (17
December 2003) UN Doc A/RES/58/97.
70 Wall Case (n6) para 78.
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Given that the rights and obligations entailed by this article are limited to the period of occupation, and
occupation is temporary, the rights of the Occupying Power over the occupied territory are by definition
impermanent.71 The Occupying Power does not acquire sovereignty over the occupied territory, being
entitled only to administer it for the duration of the occupation.72 The Occupying power is therefore
under an obligation not to make any lasting changes to the administration of the occupied territory,
except for two very specific purposes: (i) military necessity (i.e. to counter threats to its own security
in the occupied territory), or (ii) for the benefit of the local population.73 Actions taken on the basis of
military necessity may never disregard the rights of the occupied population.
International Human Rights Law
International human rights law (IHRL) is a body of law that protects all human beings and operates at all
times. The primary treaty based sources of IHRL are two international covenants: the 1966 International
Covenant on Civil and Political Rights (ICCPR); and the 1966 International Covenant on Economic,
Social and Cultural Rights (ICESCR). There are additional treaties that deal with specific forms of human
rights violation, including the 1984 UN Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT), and the 1966 International Convention on the Elimination
of All Forms of Racial Discrimination (CERD).
Israel claims that, though it is a State Party to each of these conventions, its actions in the OPT
are not bound by them. It argues that human rights obligations have no extra-territorial effect,
and that IHRL ceases to operate and is replaced by IHL in a situation of armed conflict.74 These
arguments, however, have been roundly rejected by all of the treaty bodies that are responsible for
the implementation of the treaties,75 the International Court of Justice (ICJ),76 and numerous other
bodies and scholars,77 all of whom clearly state that Israel’s actions in the OPT are bound by IHRL.
It should be noted, however, that during a situation of belligerent occupation the implementation
of IHRL may have to be modified somewhat, as compared to peacetime, so as to take account of
the different context and the concurrent application of IHL. This is particularly the case regarding
the obligation on the Occupying Power not to make changes to the administration of the occupied
territory except in strictly limited circumstances.78
International Criminal Law
Some violations of international law are considered so serious that they incur the individual criminal
71 Cassese A, ‘Powers and Duties of an Occupant in Relation to Land and Natural Resources’ in E Playfair (ed), International Law and the
Administration of the Occupied Territories, Clarendon Press, Oxford, 1992, p422.
72 Dinstein Y, The International Law of Belligerent Occupation, CUP, Cambridge, 2009, p49.
73 Cassese, Powers and Duties (n71) p420.
74 Wall Case (n6) para 102.
75 E.g. Concluding observations of the Human Rights Committee: Israel, CCPR/C/ISR/CO/3, 3 September 2010, para 5; Concluding observations
of the Committee on the Elimination of Racial Discrimination: Israel, CERD/C/ISR/CO/14-16, 9 March 2012, para 10.
76 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, p226, para 25; Wall Case (n6) paras 106 &
111 – 113.
77 E.g. FFM (n1) paras 11 & 12 ; Louizidou v Turkey, European Court of Human Rights, Grand Chamber, Application no. 15318/89,
18 December 1996, para 57 (the Court held that Turkey’s obligations under the European Convention on Human Rights were
binding in territory it occupies in northern Cyprus); Doswald-Beck L, The Right to Life in Armed Conflict: Does International
Humanitarian Law Provide all the Answers?, International Review of the Red Cross, Volume 88, Number 864, December 2006,
881, pp881 – 883.
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responsibility of the perpetrators, in addition to the international responsibility of the State, as is the
case in the other areas of international law described. There are various different sources and kinds of
international criminal law (ICL). Those relevant to this report will be explained as necessary.79

b. Violations of Palestinian Rights: Israel’s State Responsibility
i) Annexation
Article 2(4) of the UN Charter states that:
“All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state […].”
This provision prohibits the acquisition of territory through the use of force – the ‘annexation’ of territory.80
This provision has the status of a peremptory norm of international law81 – those rules of international law
that are of the highest order and from which no derogation is permitted,82 and therefore confer additional
obligations on the entire international community.83 Multiple international bodies and scholars, including
the ICJ, have judged that Israeli settlements in the OPT amount to annexation of Palestinian land.84 Given
that settler violence constitutes an integral part of Israel’s policy of annexation of Palestinian territory
through the appropriation of land and the construction of settlements (see Chapter II), settler violence is
itself occurring in the context of violating this peremptory norm of international law.
Though the prohibition of annexation contained in Article 2(4) of the UN Charter forms part of the jus ad bellum,
IHL (the jus in bello) also prohibits annexation. Article 47 of the Fourth Geneva Convention states that:
“Protected persons who are in occupied territory shall not be deprived, in any case or in any
manner whatsoever, of the benefits of the present Convention by … any annexation by the
[Occupying Power] of the whole or part of the occupied territory.”
This rule is an expression of the principle underlying of the law of belligerent occupation – that “occupation
is only a temporary situation that does not vest sovereignty in the Occupying Power”.85 This is a way of
saying that occupation can never lead to de jure annexation. Therefore any de facto annexation is unlawful
under the law of occupation. This is also the principle that underlies the correlating rule, in Article 49 of
the Fourth Geneva Convention, that “[t]he Occupying Power shall not deport or transfer parts of its own
civilian population into the territory it occupies.”
79 It should be noted that, as well as treaties, customary international law and general international law constitute additional sources of
international law, and as such place additional obligations on Israel in each of the areas described. For an explanation of customary
international law, see Shaw M, International Law, 6th Edn, Cambridge University Press, Cambridge, 2008, pp72-93. For an explanation of general international law, see Rodley N, The Treatment of Prisoners under International Law, 3rd Edn, Oxford University Press,
Oxford, 2009, pp64-65.
80 Human Sciences Research Council of South Africa (n4) pp16 & 70.
81 Human Sciences Research Council of South Africa (n4) pp16 & 70; International Law Commission, Draft articles on Responsibility of States
for Internationally Wrongful Acts, with commentaries, 2001 [International Law Commission], Commentary on Article 40, para 4.
82 Articles 53 & 64 Vienna Convention on the Law of Treaties, 1969.
83 See Chapter IV Part (d).
84 Wall Case (n6) paras 121 & 122; FFM (n1) para 101.
85 Human Sciences Research Council of South Africa (n4) p16. See also Hague Regulations annexed to the Hague Convention IV Respecting
the Laws and Customs of Wars on Land 1907 [Hague Regulations], Article 43: “the occupant [shall respect], unless absolutely prevented,
the laws in force in the country.”`
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Settler violence forms part of a policy that violates the prohibition of annexation, and therefore also
violates the associated provisions referenced above. The complicity of the Israeli State in annexation
related settler violence clearly amounts to a deprivation of the benefits of IHL for the protected population
– in the form of allowing both prohibited attack against protected persons and unlawful appropriation
and destruction of protected property – and therefore amounts to a blatant violation of Article 47 of
the Fourth Geneva Convention. Given that settler violence forms part of a State policy of annexing
Palestinian land for settlement by Israeli civilians, it is occurring in the context of a transfer of population
into the territory Israel occupies, in violation of Article 49 of the Fourth Geneva Convention.
ii) Palestinian Defendants: Military Courts and the Right to a Fair Trial
While settlers and Israeli citizens in the OPT are dealt with under ordinary Israeli criminal law,
Israel has implemented a vast system of military law and courts to which the Palestinian population
is subjected. Under Article 64 of the Fourth Geneva Convention, the Occupying Power may
implement new legislation in the occupied territory in order to “fulfil its obligations under the present
Convention, to maintain the orderly government of the territory, and to ensure the security of the
Occupying Power [and] of the members and property of the occupying forces or administration
[…].” Under Article 66 of the Convention, the Occupying Power may set up “properly constituted,
non-political military courts” in order to adjudicate alleged violations of this legislation. However,
the subject matter jurisdiction of these military courts is strictly limited by IHL. Other than the
security and public order offences that the occupant may legislate under Article 64, all offences must
be tried under pre-occupation law in the local civilian court system.86 However, as noted in Chapter
III (a), Israeli military orders have extended the jurisdiction of the military courts far beyond those
limits, to include ordinary criminal offences, and even traffic offences. Many of these offences
“were under the jurisdiction of the courts that existed in the OPT before 1967.”87 Therefore, many
Palestinians subjected to the military court system have been placed there in violation of Articles 64
and 66 of the Fourth Geneva Convention.
Once an individual is before a military court, it must be, as noted, “properly constituted” and “nonpolitical”. Article 71 of the Fourth Geneva Convention states that “[n]o sentence shall be pronounced
by the competent courts of the Occupying Power except after a regular trial.” These obligations, given
further detail in other provisions of the Fourth Convention and customary international humanitarian
law, are concomitant with the human right to a fair trial, as expressed in Articles 14 and 15 ICCPR. 88
Article 14(1) ICCPR states, in part, that:
“In the determination of any criminal charge against him, or of his rights and obligations in a
suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent
and impartial tribunal established by law.”
While Article 14 may be subject to derogation under Article 4 ICCPR, this aspect of the right “is an
absolute right that is not subject to any exception”,89 and in any case, Israel has entered no derogation

86 Article 43 Hague Regulations; Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949
[Fourth Geneva Convention], Article 64. This is based on the principle that occupation is temporary, and the object must be to maintain
the status quo for the civilian population as far as is possible.
87 Addameer (n22) p10.
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regarding Article 14 ICCPR.90 The Human Rights Committee (HR Ctte), the body responsible for the
implementation of the ICCPR, has stated that:
“the trial of civilians in military or special courts may raise serious problems as far as the equitable, impartial and independent administration of justice is concerned. [Therefore, t]rials of
civilians by military or special courts should be exceptional … [emphasis added].”91
The trial of civilians by military court in the OPT is anything but “exceptional”. Weill addresses the fair
trial problems associated with military courts thus:
“As a common feature of almost every military legal system [including that in the OPT] is
that the judges are members of the armed forces, and as they furthermore remain subject to
military discipline, under which they are evaluated for their future promotion, and are more
generally under the authority of the executive power, it is highly questionable whether military
courts can reach the level of independence and impartiality required by human rights law and
the legal doctrine of the separation of powers.”92
Addameer, a Palestinian NGO that defends prisoners’ rights, expands on the matter:
“[One of t]he main issues in assessing the independence and impartiality of military courts
[is] whether the judges, who are often serving members of the military, have had appropriate
training or qualifications in law […]. [The situation] is compounded by a widespread perception that military solidarity and Jewish Israeli national cohesion fortify a tendency for judges
and prosecutors to identify with soldiers and to trust or prefer their evidence or testimonies
over that provided by Palestinians.”93

The burning of two cars in Madama Village/Nablus District on 08/01/2014 (a “price tag” attack for Palestinians in Qusra Village/Nablus
defending themselves against attack by settlers from “Aish Kodish” outpost the day before).

90 UN Treaty Collection, Chapter IV, 4, ICCPR, <http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV4&chapter=4&lang=en#EndDec>, accessed 17 April 2014.
91 HR Ctte, General Comment 32, para 22. See also HR Ctte, General Comment 13, para 4.
92 Weill (n23) p400, footnotes excluded.
93 Addameer (n22) pp19-20, footnotes excluded.
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Where, as is permitted in exceptional circumstances only, a civilian is tried in a military court, the fair
trial provisions of the law of belligerent occupation itself set an absolute minimum standard below
which no trial must fall. These provisions are set out in the Fourth Geneva Convention and customary
international humanitarian law. For instance, Article 71 of the Fourth Geneva Convention states that
“[a]ccused persons who are prosecuted by the Occupying Power … shall be brought to trial as rapidly
as possible.”94 As noted in Chapter III (a), Palestinians are made to wait extensive periods of time
before being brought before a judge or being indicted – significantly longer than the same period for
Israeli accused. Article 72 of the Fourth Convention provides that “Accused persons shall … have the
right to be assisted by a qualified advocate or counsel of their own choice”.95 As noted in Chapter III
(a), Palestinian accused in military courts can be prevented from accessing a lawyer for weeks or even
months. Article 72 of the Fourth Convention states that “[a]ccused persons shall … be aided by an
interpreter, both during preliminary investigation and during the hearing in court. They shall have the
right at any time to object to the interpreter and to ask for his replacement.”96 As noted in Chapter III
(a), the presentation of court materials and proceedings in Hebrew can be a major disadvantage for
Palestinian defendants and counsel.
Given the use of military courts to try offences involving subject matter over which their jurisdiction
is prohibited, their extensive rather than exceptional use, and their failure to provide the protections
mandated, the imposition of the military court system in the OPT amounts to a flagrant violation of the
fair trial provisions of both IHL and IHRL.
iii) The Duty to Protect the Inhabitants of the Occupied Territory
International Humanitarian Law
Article 43 of the Hague Regulations mandates that Israel must take all “measures in [its] power to …
ensure, as far as possible, public order and safety […].” This means that:
“The occupant cannot sit idly by if marauders pester the occupied territory, killing local inhabitants, even though no soldiers of the army of occupation get injured. The occupant must
maintain law and order, and he is not at liberty to tolerate a situation of lawlessness and disorder in the occupied territory.”97
Article 46 of the Hague Regulations states that:
“the lives of persons, and private property … must be respected.”
The property regime under the law of occupation is set out in Articles 46 to 56 of the Hague Regulations.
Under this regime the Occupying Power may only interfere with the economic life of the occupied
territory, including through the appropriation or destruction of private property, for one of three
reasons: to meet its own military or security needs (i.e. the exigencies posed by the conduct of its military
operations in the OPT); to defray the expenses involved in the belligerent occupation; to protect the

94 See also Article 14(3)(c) International Covenant on Civil and Political Rights 1966 [ICCPR].
95 See also Article 14(3)(b) ICCPR.
96 See also Article 14(3)(a) & (f ) ICCPR.
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interests and the well-being of the inhabitants.98 Annexation of land does not fall within any of these
legitimate purposes. Further, pillage is prohibited under Article 33 of the Fourth Geneva Convention,
and Article 53 of the same Convention prohibits the destruction of property unless rendered absolutely
necessary by military operations.
With regard to the obligation under Article 46 of the Hague Regulations to respect “the lives of persons”,
Article 27 of the Fourth Geneva Convention states that:
“Protected persons are entitled, in all circumstances, to respect for their persons […]. They
shall at all times be humanely treated, and shall be protected especially against all acts of
violence or threats thereof and against insults and public curiosity.”
Article 31 of the Fourth Geneva Convention states that “[n]o physical or moral coercion shall be exercised
against protected persons …” (it has been clearly established that settler violence is intended to coerce
Palestinians to leave their land), while Article 32 states that:
“The High Contracting Parties [are] prohibited from taking any measure of such a character
as to cause the physical suffering or extermination of protected persons in their hands. This
prohibition applies not only to murder, torture, corporal punishments [or] mutilation … of
a protected person, but also to any other measures of brutality whether applied by civilian or
military agents.”
Given the Occupying Power’s obligation to ensure public order and safety, these protections extend
beyond the mere prohibition of direct violation by the occupying forces to include a positive obligation
to prevent and punish prohibited acts carried out by non-state actors, including private citizens of
the Occupying Power.99 The Israeli State’s systematic failure to prevent and punish, and indeed its
complicity in, acts of settler violence directed against Palestinian people and property clearly violates
all of the above obligations.
International Human Rights Law
The protections due to the population of the OPT under IHL, described above, are reinforced by
IHRL. As noted in Chapter II above, settler violence may include acts up to and including the killing of
Palestinians. Article 6(1) ICCPR states that:
“Every human being has the inherent right to life. This right shall be protected by law. No one
shall be arbitrarily deprived of his life.”
This does not prevent all taking of life, but the “arbitrary” taking of life. In a peacetime situation, nonarbitrary deprivation of life may include, inter alia, instances of self-defence or defence of others. The
killing of a person in order to coerce others to leave their property so that this may be appropriated
certainly does not conform to any such lawful reason to take life. It is understood that during an armed
conflict, including a situation of belligerent occupation, the taking of life in a manner consistent with
98 Cassese, Powers and Duties (n71) p422.
99 Henckaerts JM, Doswald-Beck L, Customary International Humanitarian Law, Volume I: Rules, International Committee of the Red Cross
[ICRC Customary International Humanitarian Law Study], Rules 139 and 149. For example, in the post World War II Essen Lynching Case,
a Captain and a Private in the German Army were convicted for choosing not to prevent the killing of prisoners under their command by a
civilian crowd. United Kingdom, Military Court at Essen, The Essen Lynching case, Judgement, 21–22 December 1945, published in WCR,
Vol. I, 1946, p. 88. With regard to the obligation to protect life, Dinstein states that this is “expressed not only negatively (in the sense of
banning arbitrary denial of life) but also positively.” Dinstein, Occupation and Human Rights (n97) p119.
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the rules of IHL should be added to those instances which are not arbitrary, and hence do not violate
the right to life.100 However, as demonstrated, acts of settler violence leading to Palestinian deaths do not
comply with the rules of IHL.
The State must not only refrain from directly violating the right to life by arbitrarily killing individuals
in its own right, but has an obligation to take all reasonable steps to prevent arbitrary killing by private
actors under its jurisdiction.101 The failure of Israeli Occupation Forces to take reasonable steps to prevent
settler violence, and even their direct complicity, constitutes a blatant violation of the right to life of those
Palestinians killed.
Article 7 ICCPR states, in part, that:
“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.”
Article 1(1) of the UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT), to which Israel is a State Party, defines torture as:
“[A]ny act by which severe pain or suffering … is intentionally inflicted on a person for such
purposes as … intimidating or coercing him or a third person, or for any reason based on
discrimination … with the consent or acquiescence of a public official […].”102
Article 16 CAT prohibits:
“other acts of cruel, inhuman or degrading treatment or punishment which do not amount to
torture as defined in article I, … committed … with the consent or acquiescence of a public
official […].”
The distinction between torture and other forms of ill treatment is that torture has an additional
“purposive” element.103 In order for ill treatment to qualify as torture, the suffering must be caused for
a purpose, including intimidating or coercing, or discriminating against, a person. Further, this purpose
must have some connection with the interests or policies of the State and its organs.104 Suffering caused
for no such purpose, while not amounting to torture, is prohibited as cruel, inhuman or degrading

100 See, e.g., Lubell N, Key issues in the Israeli-Palestinian conflict from the viewpoint of international law: prepared for the independent panel
appointed to review the impartiality of the BBC’s coverage of the conflict, February 2006, available at http://ssrn.com/abstract=1366708;
Doswald-Beck (n77) p900.
101 Opuz v Turkey, ECtHR, (Application no. 33401/02), 9 June 2009.
102 The prohibition of torture is recognised as a peremptory norm of international law. See, e.g., International Law Commission (n81) commentary on Article 40, para 5.
103 The Human Rights Committee (HR Ctte) has stated, with particular reference to the CAT, that “the critical distinction between torture on
the one hand, and other cruel, inhuman or degrading treatment or punishment, on the other, will be the presence or otherwise of a relevant
purposive element.” Giri v. Nepal, HR Ctte Communication No. 1761/2008, 27 April 2011, para 7.5. The UN Special Rapporteur on
Torture has stated that the distinguishing feature “may best be understood to be the purpose of the conduct and the powerlessness of the
victim, rather than the intensity of the pain or suffering inflicted.” Report of the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Manfred Nowak, UN Doc. E/CN.4/2006/6 (23 December 2005), para 39. It should be noted that the
European Court of Human Rights has taken a different position, requiring as an additional element a higher severity of pain or suffering
for torture than for other forms of ill treatment. Selmouni v France, ECtHR, (Application no. 25803/94), 28 July 1999. However, given
that Israel is not a State Party to the European Convention on Human Rights, the interpretation given to the ICCPR and to the United
Nations Convention against Torture and other Cruel, Inhuman or Degrading Treatment 1984 [CAT] should be employed.
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treatment.105 The suffering caused to Palestinian victims of settler violence is clearly perpetrated for the
purpose of intimidation and coercion, in a discriminatory manner, and in connection with the interests
or policies of the Israeli State, namely their forcible eviction from their property so as to allow for the
unlawful annexation of Palestinian territory.
The phrase “with the consent or acquiescence of a public official” extends the prohibition of torture and
other ill treatment beyond acts committed directly by agents of the State so as to encompass private actors
“acting under the authority of, or tolerated by, the … government […].”106 In the case of Hajrizi Dzemajl
et al. v Yugoslavia, the CAT Committee considered the case of the destruction of a Roma settlement
by non-Roma civilians, where, despite having received warnings and being present at the scene, the
authorities did nothing to prevent the attack against the Roma homes. The Committee considered that:
“the burning and destruction of houses constitute, in the circumstances, acts of cruel, inhuman or
degrading treatment or punishment. The nature of these acts is further aggravated by the fact that some
of the complainants were still hidden in the settlement when the houses were burnt and destroyed, the
particular vulnerability of the alleged victims [given the systemic discrimination faced by the Roma
community] and the fact that the acts were committed with a significant level of racial motivation. […]
Although the acts referred to by the complainants were not committed by public officials themselves,
the Committee considers that they were committed with their acquiescence and constitute therefore a
violation of article 16, paragraph 1, of the Convention by the State party.”107
This case was found to constitute cruel, inhuman or degrading treatment or punishment rather than
torture. In the case of settler violence in the OPT, however, the additional component of a purposive
element related to the interests or policies of the State is present, bringing similar attacks by settlers against
Palestinians in the OPT within the CAT definition of torture. With regard to violent attacks against
individuals themselves, rather than their homes and property, this was considered by the European Court
of Human Rights in the case of Opuz v Turkey. The court found that physical attacks directed against
the victim by a private individual – her partner, then husband – over a period of years and ranging from
threats, to beatings, to stabbing, despite the awareness of the authorities that this was occurring, was
sufficient to amount to torture or ill treatment. The court said that:
“ill-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3 [the
relevant Article of the ECHR]. The assessment of this minimum is relative: it depends on all the
circumstances of the case, such as the nature and context of the treatment, its duration, its physical and
mental effects and, in some instances, the sex, age and state of health of the victim.
…
The Court considers that the applicant may be considered to fall within the group of “vulnerable
individuals” entitled to State protection […]. In this connection, it notes the violence suffered by the
applicant in the past, the threats issued by [the accused] and her fear of further violence as well as her
social background, namely the vulnerable situation of women in south-east Turkey.”108
105 While this distinction is not so important for establishing Israel’s State responsibility, as both forms of ill treatment are violations of IHRL,
it will be of significant importance with regard to the individual criminal responsibility of the perpetrators and the responsibilities of third
States.
106 Association for the Prevention of Torture (n104) p14.
107 Hajrizi Dzemajl et al. v Yugoslavia, CAT Communication No. 161/2000, 21 November 2002, para 9.2.
108 Opuz v Turkey (n101) paras 158-161.
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The severity of the violent attacks to which settlers regularly subject Palestinian homes and
individuals (see Chapter II), the ongoing nature of these attacks, the vulnerable nature of
Palestinians living under belligerent occupation, and the racial motivation of the attacks,
combined with the systemic impunity afforded to the settlers by the Israeli State, the direct
complicity of the State in the attacks, and the connection with Israeli State policy; clearly
demonstrates that settler violence amounts to a violation of the prohibition of torture, and
incurs Israel’s State responsibility as such.
The 1966 International Covenant on Economic, Social and Cultural rights (ICESCR) includes,
in Article 6, the right to work, “which includes the right of everyone to the opportunity to gain
his living by work which he freely chooses or accepts”, and Article 7 contains the right to “just
and favourable conditions of work”, including “safe and healthy working conditions”.109 The
subjecting of Palestinian livelihoods to attack, including through the destruction of agricultural
goods, appropriation of agricultural land, preventing workers from reaching their place of work,
and attacking Palestinians where they work, clearly violates these rights. Article 11 ICESCR
contains the right to food and the right to be free from hunger. In this context, States are under
an obligation to take measures to improve methods of production, conservation and distribution
of food. While there may be limits placed by the law of occupation on the changes, including
“measures to improve” things, that the Occupying Power can make in occupied territory, it certainly
must not make things worse.110 Failing to protect the “methods of production, conservation and
distribution of food”, including the agricultural land and property, of the occupied population
from unlawful appropriation or destruction is a blatant failure to comply with these obligations.
Article 11 ICESCR also includes a right to housing. The efforts to force Palestinians from their
homes, including through their destruction, is a palpable violation of this right. The Israeli State
is manifestly failing in its obligation to protect the economic, social and cultural rights of the
occupied population from the actions of private individuals.111
It has been demonstrated that, with regard to all of the protections described above, whether under
IHL, civil and political, or economic, social and cultural rights, Israel has a positive obligation to
protect the occupied population from the violent acts of settlers. This obligation extends beyond
being a duty to take all possible steps to prevent acts of settler violence before they occur, to
include an obligation to investigate violent acts once they have occurred, and to punish those
responsible.112 The almost complete lack of accountability afforded to settlers perpetrating violence
and destroying or appropriating Palestinian land and property amounts to a serious violation of all
of these obligations.

109 International Covenant on Economic, Social and Cultural Rights 1966 [ICESCR] Article 7(b).
110 For analysis of how the State’s positive obligations under IHRL interact with the restrictions placed by IHL on an occupying power making lasting changes in occupied territory, see Lubell, Human Rights Obligations in Military Occupation (n78) pp325-329, and Vite (n78)
pp634-642.
111 The obligation to protect. For elaboration on the obligations to respect, protect and fulfil, see Committee on Economic, Social and
Cultural Rights, General Comment 12: The right to adequate food (art. 11), E/C.12/1999/5, 12 May 1999, para 15. Note that thought this
general comment relates specifically to the right to food, the analysis in para 15 applies to all human rights.
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iv) Inequality and Discrimination
Israel’s implementation of two entirely distinct legal regimes for Palestinians and Israeli settlers in the
OPT, the very different treatment of these two groups by the occupying forces, and the imposition of
indirect barriers to justice for Palestinians, but not settlers, leads to drastically different outcomes for
these two groups. Article 2(1) ICCPR states that:
“Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
… subject to its jurisdiction the rights recognized in the present Covenant, without distinction
of any kind, such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status”
This provision is mirrored in Article 2(2) ICESCR.113 While these provisions prohibit discrimination
relating to the exercise of the other rights enunciated in the covenants, Article 26 ICCPR prohibits
discrimination in general, including with regard to subject matter not covered by the other articles of the
covenant:114
“All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.”
The 1969 International Convention on the Elimination of All Forms of Racial Discrimination (CERD),
to which Israel is a State Party, prohibits “racial discrimination”, defined as:
“…any distinction, exclusion, restriction or preference based on race, colour, descent,
or national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental
freedoms in the political, economic, social, cultural or any other field of public life.”115
The CERD provides that each State Party shall prohibit and “bring to an end” racial discrimination
perpetrated by private actors,116 and even goes further, mandating that “States Parties shall, when the
circumstances so warrant, take, in the social, economic, cultural and other fields, special and concrete
measures to ensure the adequate development and protection of certain racial groups or individuals
belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights
and fundamental freedoms.”117
In March 2012 the UN Committee on the Elimination of Racial Discrimination (the body responsible
for implementation of the CERD) stated the following:
113 Note that the text is not identical: “The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the
present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.”
114 The HR Ctte has confirmed this interpretation. Broeks v Netherlands, HR Ctte Communication No. 172/1984, 9 April 1987, paras 11-15.
In this case, the HR Ctte held that, though there is no right to social security contained in the ICCPR, gender based discrimination with
regard to the provision of social security constituted a violation of Article 26 ICCPR.
115 International Convention on the Elimination of All Forms of Racial Discrimination 1966 [CERD], Article 1(1) in conjunction with
Article 2(1)(a) and (b).
116 CERD Article 2(1)(d).
117 CERD Article 2(2).
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“The Committee is extremely concerned at the existence of two sets of laws, for Palestinians on
the one hand and Jewish settlers on the other hand who reside in the same territory, namely the
West bank, including East Jerusalem, and are not subject to the same justice system (criminal
as well as civil matters). […] It also expresses concern at the monetary and physical obstacles
faced by Palestinians seeking compensation before Israeli tribunals for loss suffered […].
…
The Committee is concerned about the increase in racist violence and acts of vandalism on
the part of Jewish settlers in the Occupied Palestinian Territory targeting non- Jews, including
Muslims and Christians and their holy places, and about information according to which 90
per cent of Israeli police investigations into settler-related violence carried out between 2005
and 2010 were closed without prosecution. The Committee is particularly alarmed by reports
of impunity of terrorist groups such as Price Tag, which reportedly enjoy political and legal
support from certain sections of the Israeli political establishment. The Committee is also
concerned about the impact of settler violence on the right of women and girls to access basic
services such as the right to education […].”118
Israel protects and is directly complicit with private persons subjecting the occupied Palestinian population
to acts of violence amounting to gross violations of IHL and IHRL, and affords near complete impunity
to those responsible. When contrasted with its subjection of the occupied population to a draconian
military legal regime itself amounting to serious violations of IHL and IHRL, this manifestly constitutes
prohibited discrimination on the basis of race, religion, ethnicity and national origin.119

c. Responsibility of Settlers Committing Violence: International Criminal Law
i) War Crimes: Grave Breaches of the Fourth Geneva Convention
War crimes are defined as “serious violations” of IHL, and incur the individual criminal responsibility of
the perpetrator (as opposed to the State responsibility incurred under IHL and IHRL).120 Article 146(1)
of the Fourth Geneva Convention specifies that:
“The High Contracting Parties undertake to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, any of the grave breaches
of the present Convention defined in the following Article, […]”
thereby criminalising the said “grave breaches”. Grave breaches are, therefore, a specific form of war crime.121
Article 147 of the Fourth Convention defines the following, “if committed against persons or property
protected by the present Convention”, as grave breaches of that convention:
118 Committee on the Elimination of Racial Discrimination, Concluding Observations (n75) paras 27 & 28.
119 The prohibition of racial discrimination is widely recognised as a peremptory norm of international law. See, e.g., International Law
Commission (n81) commentary on Article 40, para 4.
120 Cassese, International Criminal Law, OUP, Oxford, 2003, p.48; Cryer R, Friman H, Robinson D, Wilmshurst E, An Introduction to
International Criminal Law and Procedure, 2nd Edn, CUP, Cambridge, 2010, p.267.
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t wilful killing, torture or inhuman treatment;
t wilfully causing great suffering or serious injury to body or health; and
t Extensive destruction and appropriation of property not justified by military necessity and
carried out unlawfully and wantonly.
The Palestinian population of the OPT is protected by Article 4 of the Fourth Geneva Convention,
designating them “protected persons”, and their property is protected under Article 33(b), prohibiting
pillage,122 and article 53, prohibiting destruction of property. This clearly brings them and their property
within the purview of Article 147. The terms “wilfully” and “wantonly” describe the mental element
required to establish these war crimes. It is understood that recklessness will suffice.123 Given that settler
violence is perpetrated for a specific purpose – to forcibly remove Palestinians from their land in order
to unlawfully annex it – it is clear that those carrying out such attacks intend to do so. Even if it were
claimed that a particular outcome was unintended, for instance the death of a Palestinian, such attacks
are clearly reckless.124 This, therefore, satisfies the mental element required to establish each of these grave
breaches. An examination of each grave breach follows:
t Wilful killing, torture or inhuman treatment: this report has clearly established that acts of
settler violence include the killing of Palestinians and their torture or inhuman treatment.
t

Wilfully causing great suffering or serious injury to body or health: according to the commentary to the
Fourth Geneva Convention, the term wilfully causing great suffering “refers to suffering inflicted
without the ends in view for which torture is inflicted”, i.e. without the purposive element.125 It has
been well established that acts of settler violence cause great suffering and serious injury. Therefore,
even if such acts were deemed not to amount to torture (which they do), they would still amount
to grave breaches of the Fourth Geneva Convention under this provision.

t Extensive destruction and appropriation of property not justified by military necessity and
carried out unlawfully and wantonly: this report has established that acts of settler violence
often involve the destruction and appropriation of Palestinian property. Given that such
acts violate the law of occupation, they cannot be justified by military necessity and are
unlawful. Though the term “extensive” is interpreted to mean that an isolated incident
would not suffice,126 the single act of an individual would suffice when carried out as part
of a wider campaign of destruction and appropriation of property, as is clearly the case
with settler violence.
Given that war crimes are “serious violations” of IHL, it is apparent that they must be associated with a
situation of armed conflict (encompassing belligerent occupation). It is not required, however, that the
prohibited act is directly attributable to a party to the conflict – civilians may commit war crimes.127 Not
every crime committed during an armed conflict will amount to a war crime – a “nexus” between the
122 Al Haq, Pillage of the Dead Sea (n5) pp33-36.
123 With regard to grave breaches in general, the ICTY held that the mental element “includes both guilty intent and recklessness which may
be likened to serious criminal negligence.” The Prosecutor v. Tihomir Blaskic, ICTY, Judgment, IT-95-14-T, para 152. Cassese contends,
with regard to wanton destruction (and therefore presumably wanton appropriation) of property, that “gross or culpable negligence (culpa
gravis) may be sufficient.” Cassese, International Criminal Law (n120) pp58-59.
124 Though such outcomes are often intentional.
125 Pictet (n112) p599.
126 Pictet (n112) p601. Though it should be noted that a single incident of sufficient magnitude, such as the bombing of a civilian hospital,
would suffice.
127 E.g. Essen Lynching Case (n99). The civilians who carried out the attack were prosecuted along with the soldiers who permitted it; ICRC,
Customary International Law Study (n99) Rule 156.
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prohibited act and the armed conflict is required.128 The International Criminal Tribunal for the Former
Yugoslavia has defined this nexus as follows:
“What ultimately distinguishes a war crime from a purely domestic offence is that a war
crime is shaped by or dependent upon the environment – the armed conflict – in which
it is committed. It need not have been planned or supported by some form of policy.
The armed conflict need not have been causal to the commission of the crime, but the
existence of an armed conflict must, at a minimum, have played a substantial part in the
perpetrator’s ability to commit it, his decision to commit it, the manner in which it was
committed or the purpose for which it was committed. Hence, if it can be established,
as in the present case, that the perpetrator acted in furtherance of or under the guise of
the armed conflict, it would be sufficient to conclude that his acts were closely related to
the armed conflict.”129
The armed conflict, specifically Israel’s occupation of the OPT, certainly plays a substantial part in the
settlers’ ability to commit violence against the Palestinian population – it could not happen without the
occupation. The occupation also plays a significant part in the settlers’ decision to commit the violence
– the purpose of the attacks is the unlawful annexation of occupied territory. There is an additional requirement that the perpetrators are “aware of factual circumstances that established the existence of an
armed conflict.”130 The perpetrator does not have to have a legal understanding of the existence of an
armed conflict, only the factual circumstances that constitute it.131 The settlers perpetrating violence
against Palestinians are clearly aware of the factual existence of the occupation, as without it their presence would not be possible.
All the necessary criteria to establish the individual criminal responsibility of settlers for perpetrating
acts of violence against Palestinians in the OPT amounting to grave breaches of the Fourth Geneva
Convention have been firmly demonstrated.
Article 146(2) of the Convention mandates that:
“Each High Contracting Party shall be under the obligation to search for persons alleged to
have committed, or to have ordered to be committed, such grave breaches, and shall bring
such persons, regardless of their nationality, before its own courts. It may also, if it prefers, and
in accordance with the provisions of its own legislation, hand such persons over for trial to
another High Contracting Party concerned, provided such High Contracting Party has made
out a prima facie case.”
This provision places each High Contracting Party to the Fourth Geneva Convention132 under an
international legal obligation to pursue one of two courses of action. Either to: 1) investigate and try
before its own courts any person suspected of committing a grave breach of the Convention, irrespective
128 For instance, if, during an armed conflict, a person kills a neighbour for reasons unrelated to the conflict, such as jealousy, or because of a
private dispute over land, this is not a war crime. Cryer (n120) pp285-286. According to the Rome Statute Elements of Crimes, it is necessary that “[t]he conduct took place in the context of and was associated with an international armed conflict… The term “international
armed conflict” includes military occupation.” Rome Statute Elements of Crimes, e.g. Article 8(2)(a)(i).
129 Prosecutor v Kunarac, ICTY, Appeals Chamber, IT-96-23& IT-96-23/1-A, 12 June 2002, para 58.
130 Rome Statute Elements of Crimes, e.g. Article 8(2)(a)(i).
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131 Rome Statute Elements of Crimes, Article 8, War Crimes, Introduction. See also Prosecutor v Kordić, ICTY, Appeals Chamber, IT-9514/2-A, 17 December 2004, para 311.
132 The Fourth Geneva Convention has received universal ratification, meaning that every UN Member State is a High Contracting Party.
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of the territory on which the alleged offence occurred, or of the nationality of the suspect or the victim
(the principle of universal jurisdiction),133 or; 2) to extradite the suspect to another State that wishes to
initiate such a prosecution.134
Additionally, grave breaches of the Geneva Conventions are incorporated as war crimes under Article
8(2)(a) of the Rome Statute of the International Criminal Court (ICC Statute). Therefore, the ICC is
competent to prosecute the grave breaches examined in this section.
According to Article 12 (2) of the Rome Statute, the Court holds jurisdiction in two situations; crimes
committed on the territory of a member State and territorial jurisdiction, and crimes of which the accused
is a national of a member state and personal jurisdiction. This means that the Office of the Prosecutor
can examine crimes committed on the territory of the State of Palestine or by Palestinian nationals.
Therefore, if any settler allegedly responsible for acts of violence against Palestinians has the nationality
of a Third State that is a Party to the ICC Statute, the ICC has jurisdiction to prosecute that individual
for grave breaches of the Geneva Conventions.
ii) Torture as a Crime under International Law
As well as amounting to a human rights violation incurring the responsibility of the State, and to a grave
breach of the Fourth Geneva Convention when associated with a situation of belligerent occupation,
torture, under the provisions of the CAT, constitutes an international crime in its own right. It has
been established in Chapter IV (b) (iii) that settler violence in the OPT amounts to a violation of the
prohibition of torture under the CAT. Article 4(1) CAT states that:
“Each State Party shall ensure that all acts of torture are offences under its criminal law.”
While it might normally be expected that it would be acts of torture carried out by public officials that
are criminalised by this clause, in this case it applies to acts carried out by settlers as private individuals.
As noted above, the definition of torture in Article 1 CAT encompasses acts of private individuals where
carried out “with the consent or acquiescence of a public official […].” In such an instance, it is the
private individual who is carrying out the act of torture – the public official is merely consenting or
acquiescing to the act. Therefore, under Article 4(1) CAT, the act of torture carried out by the private
individual must be a criminal offence.135
Article 5(2) CAT states that:
“Each State Party shall likewise take such measures as may be necessary to establish its juris133 For more information on the principle of universal jurisdiction, see Amnesty International, Vanuatu: End Impunity through Universal
Jurisdiction, No Safe Haven Series, Volume 8, 2012, pp2-3.
134 The obligation to “extradite or prosecute”, or aut dedere aut judicare. Amnesty International, Universal Jurisdiction (n133) pp2-3.
135 This interpretation is “in accordance with the ordinary meaning to be given to the terms […]” of Articles 1 and 4(1) CAT. Further, if the
convention were to be interpreted so as not to apply to acts of private individuals under these circumstances, the strange situation would
arise whereby a private individual could subject a victim to intense pain and suffering in order to further a State policy related aim whilst
under the supervision of a public official, but there would be no obligation under Article 4(1) CAT to criminalise the acts of the private
individual torturer. This would clearly undermine the “object and purpose” of the CAT (the CAT Ctte has stated that “one of the objects
of the Convention … is to avoid any impunity to persons having committed such acts.” Rosenmann v Spain, CAT Communication No.
176/2000, 12 June 2002, para 6.7). For the rules of treaty interpretation quoted here see Article 31(1) Vienna Convention on the Law of
Treaties, 1969. Additionally, this interpretation conforms to other areas of international criminal law, whereby prohibited acts carried out
by private individuals are subject to criminal sanction.
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diction over such offences in cases where the alleged offender is present in any territory under
its jurisdiction and it does not extradite him [to face similar prosecution in another State].”
Article 7(1) CAT states that:
“The State Party in the territory under whose jurisdiction a person alleged to have committed
[the offence of torture] is found shall […], if it does not extradite him, submit the case to its
competent authorities for the purpose of prosecution.”
These articles create an obligation upon all States Parties to the CAT to investigate, and if the evidence
demands, prosecute, any individual in their jurisdiction alleged to have committed acts of torture, no
matter where the alleged offence occurred and no matter the nationality of the perpetrator or victim,
under the principle of universal jurisdiction.136 The only other lawful option is to extradite the individual
to another State where this will occur.137 If there is no extradition request from a third State, the State
Party must investigate and prosecute.

d. Responsibilities of Third States
Settler violence against Palestinians in the OPT occurs in the context of a policy of unlawful de facto
annexation of Palestinian territory. The prohibition of annexation is widely recognised a peremptory
norm of international law, or a jus cogens norm. In addition, specific aspects of settler violence amount
to violations of rules that are themselves rules of jus cogens, including the prohibition of torture and the
prohibition of racial discrimination.138
Article 41 of the Draft Articles on the Responsibility of States for Internationally Wrongful
Acts, which codifies customary international law, provides that in the case of a serious breach
of an obligation under a peremptory norm of general international law, all States are under an
obligation not to recognise the situation as lawful, not to render aid or assistance in maintaining
the illegal situation, and to actively cooperate in order to bring the situation to an end.139 The ICJ
has confirmed these obligations in both the Namibia and Wall cases.140 Additionally, Common
Article 1 to the Geneva Conventions places all High Contracting Parties under an obligation to
refrain from condoning or rendering any support to Israeli policy or practice that violates IHL, and
to ensure Israel’s respect for IHL.
These Third State obligations, especially that to cooperate to bring to an end violations of peremptory
norms of international law, not only oblige Third States to bring pressure to bear on Israel to end
its settler violence related violations of international law, but add extra force to the obligation to
extradite or prosecute those alleged to have committed offences under the CAT and the Fourth
Geneva Convention.

136 The CAT Committee has confirmed that this is an obligation, rather than a discretionary option. Rosenmann v Spain (n135) para 6.7.
137 The obligation to “extradite or prosecute” (n134).
138 See the relevant chapters of this paper.
139 International Law Commission (n81) Article 41.
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V. Conclusion and Recommendations
Palestinians are subject to extreme forms of violence from Israeli civilian settlers in the OPT on a regular
basis. The main driving force behind these violent actions is the near complete impunity afforded to the
perpetrators by the systemically discriminatory law and practice implemented by the Israeli State in the
OPT. Settler violence forms an integral part of an extensive policy of annexation of occupied Palestinian
territory. This is a violation of a peremptory norm of international law, and as such imposes international
legal obligations on all States. Acts of settler violence violate the protections afforded to the civilian
population of the OPT under international humanitarian and human rights law, and amount to crimes
under international law serious enough to impose obligations on all states to hold those responsible
accountable, including for grave breaches of the Fourth Geneva Convention and the crime of torture.
All States must do everything in their power to push Israel to reform its law, policy and practice so as to
comply with its international legal obligations, including by:
1. immediately ceasing of the transfer of Israeli civilians into occupied territory and ending all
settlement activities in the area;
2. preventing attacks by Israeli settlers against Palestinians and their property in West Bank,
including East Jerusalem;
3. instituting means to facilitate complaint submission by victims of settler violence, including
by establishing police stations outside Israeli settlements so as to reduce the fear to which
victims are subjected;
4. ensuring that all allegations of criminal attacks committed by Israeli settlers are subject to
independent, effective, and prompt investigations, in accordance with international standards,
as well as ensuring the adequate punishment of the perpetrators;
5. ensuring reparation for the victims of settler violence in line with international standards,
including the rights to compensation, restitution, satisfaction, and guarantees of non-repetition;
6. reforming, in cooperation with Palestinian representatives, the Israeli imposed laws in
operation in the OPT, so as to ensure that they do not discriminate against Palestinians. This
should include the implementation of judicial guarantees and procedural safeguards so as to
provide for fair trials and due process for all.
Until such time as Israel has complied with its international obligations by taking the measures above, all
States must do everything in their power to ensure justice for the victims of settler violence, constituting
grave breaches of the Fourth Geneva Convention and the crime of torture, by:
1. providing for the investigation and prosecution of perpetrators of acts of settler violence in the
OPT in the State’s own territory under the principle of universal jurisdiction; and by
2. requesting that the prosecutor of International Criminal Court commence an investigation
into acts of settler violence in the OPT that may have been perpetrated by settlers holding the
nationality of any State Party to the ICC Statute.
Until such time as Israel has complied with its international obligations by taking the measures above, the
Prosecutor of the International Criminal Court should do everything in her power to ensure justice for
the victims of settler violence, constituting grave breaches of the Fourth Geneva Convention, by:
1. Commencing an investigation into acts of settler violence in the OPT that may have been
perpetrated by settlers holding the nationality of any State Party to the ICC Statute. And
taking into consideration the territorial jurisdiction of the ICC.
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Annex I
Yanoun and Aqraba: Case Study of Tactical Settler Violence
i) Yanoun Village, 1996 - 2014
Yanoun, located 12 kilometres southeast of the Nablus Governorate in the Northern West Bank and
3 miles north of the town of Aqraba, is a small Palestinian village that is home to approximately 100
Palestinians.141 Yanoun is divided into two sites – upper and lower Yanoun. Upper Yanoun is located in
Area C and lower Yanoun is located in Area B. Upper Yanoun is considered illegal by Israeli authorities
and hence building is prohibited there. The majority of citizens live in Upper Yanoun. All the villagers of
Yanoun depend on agriculture for their livelihoods, earning their living from a combination of livestock
and arable farming. Yanoun has approximately 2,000 dunams of land planted with olive trees, and
another 500 dunams planted with nuts, figs and grape vines. 142 The main source of income is from olive
trees and sheep. Land confiscation, by settlers and by the IOF for training purposes, has severely reduced
access to land and the ability to make a living. Yanoun comprises 16,400 dunams of land, but settlers and
Israeli forces have confiscated approximately 80 percent of this territory
The settlement of Itamar, established in 1993 is located near the village of Yanoun. In the mid to late
1990s, Itamar started to annex hills in the direction of Yanoun. Trailer homes that would eventually
become permanent outposts filled the hilltops above and around Yanoun. Several outposts that form
extensions to the Itamar settlement are located on the hilltops around Yanoun, surrounding it on all
sides.143 Givat Olam is located to the West; Gidonim to the North; Hill 777 to the East; a new outpost
is under construction to the Northeast; and another to the Southeast.

The burning of Abu Bakr Al-Sedek Mosque in Aqraba village/Nablus District on 14/10/2014

141 For an explanation of the difference in legal regime imposed by Israel in Areas A, B and C, see notes 19-21 and associated text.
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Though initially there were no major clashes between settlers and Palestinians.. At the outbreak of the
Second Intifada tension grew between settlers and villagers in Yanoun. Settlers claimed that Palestinians
had killed Itamar residents, and though there was no link whatsoever between any such act and the
residents of Yanoun, the settlers began to enact revenge on the Palestinians of Yanoun. First, there were
random acts of violence, and gradually settlers started descending upon Yanoun in groups to attack. Over
time, these attacks evolved into a coordinated effort not only to intimidate and harass the villagers, but
also to ruin their property, livelihoods, and resources. The attacks forced the almost complete desertion
of the village by its residents, with only two elderly couples remaining in Upper Yanoun. The last families
left on 19 October 2002.
During the period between the initiation of settler attacks against the village and its desertion, a great part
of the land of Yanoun, Aqraba and Awarta, much of which is classified as area “B” (and therefore formally
under the civil jurisdiction of the Palestinian Authority), was seized by settlers. During this period over
80 percent of Yanoun’s land has been unlawfully appropriated and de facto annexed by civilian Israeli
settlements and outposts, and for use by the Israeli military.
In late 2002, Yanoun councillor Abdelatif Sobih issued a statement detailing some of the attacks that had
been perpetrated by the settlers in order to force the Palestinians from their homes and land. The relevant
portion of the statement is directly quoted below:
“1. Repeatedly attacking people in their homes, throwing stones, shooting at windows and closed
doors, terrifying young children and women.
2. Attacking families on their farms. Here are a few examples of these brutal acts:
a.

In one of these attacks Galib Adel, 40 years old, was beaten brutally. He lost one of his
eyes and had his leg broken, in addition to suffering several bruises. Atif Tawfiq, Rashad
Saleem, and Inbisat Ahmad were also beaten in the attack.

b. Moflih Adel was beaten severely and taken to the hospital unconscious.
c.

Gassan Abu Kaf, 38 years old, escaped murder and was shot in the leg.

d. Ahmad Mahmoud, 80 years old, lost one of his eyes in a settler attack.
e.

Abdul Latif Yousif, the mayor of the Yanoun Council, was beaten severely in an attack.

f.

Hani Hamdalla, 24 years old, was shot dead, while Fadi Fadil was injured in another
attack by settlers.

3. Killing hundreds of sheep using poisonous injections and live bullets.
4. Blocking the main road to the village of Yanoun.
5. Spoiling the only natural source of water in the village.
6. Burning down and destroying the only source of electricity, the electric generator that was
donated by the Economic Development Group.
7.

Preventing farmers from getting to their farms and attacking them using fierce dogs and live bullets.

8. Destroying the crops by ploughing the farmed land and burning crops that were harvested
and ready to transport, as evidence of possession and control. At least three cases of burning
have been recorded.
9. In broad daylight, stealing olive trees that belong to local farmers.
10. Imposing a siege around the natural pastures and preventing shepherds from getting to them.
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11. Preventing the relatives of the people of Yanoun from visiting Yanoun and shooting at the cars
that go there, including the car of the mayor of Aqraba.
12. Cutting off the main road from Aqraba to Nablus. This road, which was finished in 1935, is
no longer safe to travel.
13. Even teachers at Yanoun elementary school were subjected to questioning and provocations
by settlers.”144
The day after the forced exodus, and with the support of Israeli and international peace activists, the villagers
began to return to their homes. Though these activists vowed to protect Yanoun from future attacks, only two
families initially returned to Upper Yanoun. It took almost two years for the others that would return to do so.
Combined with the two elderly couples that never left, a total of only seven families lived in Upper Yanoun
after the return from forced displacement.145 Since this time, a house in the village has hosted international
organizations residing there in order to try and protect the villagers, and to witness and report on any attacks.
Initially, Ta’ayush and the International Solidarity Movement (ISM) were present, and since June 2003 the
World Council of Churches’ Ecumenical Accompaniment Programme in Palestine and Israel (EAPPI) has
provided a strong presence in the town for this purpose. Nonetheless, the attacks have continued.
In a briefing to the UN International Fact Finding Mission on Settlements146 in Amman, Jordan, on
7 November 2012, a Yanoun community representative reported that since the villagers returned after
the 2002 exodus, the village has continued to be subjected to numerous attacks by settlers. These attacks
have included the following:
1. The shooting of Yanoun resident, Adnan Abu Haniyyeh, in the leg with a live bullet, on 18
July 2003.
2. An attack by four settlers armed with guns and sticks against Yanoun resident Yihya
Mohammed Ibrahim, 35 years old, on 20 November 2003. He was left badly bruised.
3.

Shooting at shepherds near their houses, resulting in killing 5 head of sheep, on 27 March 2004.

4. Shooting at shepherds near their houses, resulting in the killing of five head of sheep, on 7
October 2004.
5. An attack against farmer, Mohammed Hamdan Ibrahim Bani Jaber, on 27 March 2007. He
was brutally beaten and stabbed with a knife. The attack left him with a broken neck.
6. The expulsion of farmers from their land in Upper Yanoun during the olive picking season in
October 2008. Despite the fact that the visit had been coordinated with the Israeli authorities,
Itamar settlement guards spoke with the Israeli soldiers present, and the Palestinians were
forced to leave their land.
7. A part of the northern lands of Yanoun were ploughed on 15 October 2009 and were cultivated
with grapevines and planted with other kinds of trees. Since this time, and though no official
Israeli orders were issued, the settlers have de facto occupied this land. The Palestinians of
Yanoun have lost access to their land.
8. In late 2009, approximately 95 settlers broke into the village and tried to swim in the village
spring (two similar invasions occurred again in May and June 2013).
144 Foundation for Middle East Peace, Settlers Force Desertion of Yanun Village, Report on Israeli Settlement in the Occupied Territories,
Volume 12, Number 6, November-December 2002, p6,
<http://www.fmep.org/reports/archive/vol.-12/no.-6/settlers-force-desertion-of-yanun-village> accessed 08 July 2013.
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9. Five farmers, including three siblings, were attacked and beaten by settlers as they made their
way from Yanoun to Aqraba in May 2012. The settlers appeared to be prepared in advance to
carry out the attack, and were accompanied by Israeli soldiers. The Palestinian victims were
then arrested, prosecuted,147 and sentenced to military jail terms of between 11 months and
one year, as well as made to pay court fees.
10. The construction of caravans on the northern side of Yanoun village, on 17 November 2012,
resulting in the de facto appropriation of the land.
ii) Yanoun and Aqraba, Attacks of 7 July 2012
On 12 April 2011, Israel declared areas east of Yanoun village as military land. This land comprises
Palestinian farming land belonging to families from Yanoun and Aqraba. Aqraba is a Palestinian town
with a population of just under 9,000 inhabitants,148 located 18 km to the south-east of Nablus, and 3
miles south of Yanoun. Israeli administrative and legal tools have led to the displacement of dozens of
families living in or around Aqraba, and according to Aqraba municipality, more than 45 agricultural and
residential buildings have been threatened with demolition or evacuation since 1998.
The Israeli occupation forces announced that the land being seized from Yanoun and Aqraba was to
be used as a firing range, to be known as Firing Range 904A, and forbade Palestinians from accessing
or tending to their land in that area. Conversely, Hill 777, one of Itamar’s outposts, is in that same
firing range, yet its residents are permitted to remain. Israel’s appropriation of this land for military use
led directly to extreme acts of violence against the residents of Aqraba, acts that clearly demonstrate
cooperation between settlers and the Israeli occupation forces in violence perpetrated against Palestinians,
and perpetrated for the purpose of land clearance and annexation.
On receiving news of this land being declared a military firing range, Rashid Murrar, head of the Yanoun
local council, assisted by the Israeli human rights organization Rabbis for Human Rights, launched
a campaign against this unlawful appropriation of Palestinian land. The campaign demanded that
Palestinians have access to their own property. As a result of this campaign, the villagers were granted
permission to go to their fields, but only under the supervision of Israeli soldiers, and only for one week,
3-10 July 2012. During this week, and under the supervision of the Israeli military, the villagers were
brutally attacked.
The following summary is compiled from testimony given to JLAC by victims and witnesses who were
present at the scene, both international and Palestinian.
On 7 July 2012, a number of Palestinian farmers went to tend their land, accompanied by two military
jeeps. The visit was coordinated with the Israeli District Coordination Office. They went to graze their
sheep in an area called al-Dawa, close to a natural spring. This land is owned by residents of Aqraba.
At approximately 2:00 p.m., a group of around 12 settlers descended upon the spring. When the sheep went
to drink from the spring the settlers began stabbing the sheep, killing six and injuring dozens more. Seeing
their sheep being slaughtered, the villagers rushed to the spring, where they also saw soldiers arriving on the
scene. Instead of helping the residents and protecting their livestock, the soldiers, together with the settlers,
147 The Palestinian victims were prosecuted for supposedly attacking the settlers and attempting to take a soldier’s gun, despite the fact that
there was no actual contact between the villagers and the soldiers.
148 Palestinian Central Bureau of Statistics, Nablus Governorate Statistical Yearbook, No. 3, 2011, p66, available at <http://nablus-chamber.org/
attach/41.pdf> accessed 6 July 2014.
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physically attacked the Palestinians. Some were shot at, some had stones thrown at them, and some were
brutally beaten. Five Palestinian villagers were severely injured. Israeli soldiers caused some of the injuries,
whilst the settlers, whom the soldiers were protecting and aiding, caused others.
Though this attack resulted in serious injuries to the villagers, the soldiers prevented a Palestinian
ambulance from accessing the scene to treat the injured. During this period, Yanoun Community
Representative Rashid Murrar spoke to Israeli District Coordination Officer Coppi, who was present
at the scene, about medical access. After more than two hours during which medical treatment to the
victims of the attack was blocked, Officer Coppi arranged for the soldiers to permit Israeli ambulances
to access the scene. However, the settlers who were perpetrating the attack then prevented the Israeli
ambulances from reaching and treating the injured for a further two hours. Therefore, medical treatment
for the severely injured victims of a violent attack was forcibly prevented for over four hours.
Jawdat Hamed Ibrahim Bani Jaber: Mr. Jawdat Hamed Ibrahim Bani Jaber received a phone call from
his brother Jihad informing him that the settlers were stabbing the sheep, which belonged to them both.
Mr. Jawdat rushed to the scene, where he saw approximately 30 settlers149 stabbing sheep and attacking
residents. He also saw two soldiers nearby. He approached the soldiers to inform them about what was
happening, and said that they should go to the spring to help the residents. One of the soldiers then
grabbed and restrained him and the other beat him on his left arm using his firearm. They then threw
him to the ground and one of the solders kicked him in the head repeatedly with heavy military boots.
He was cuffed and handed over to the settlers, who continued to beat him. One settler hit him in the
head, from behind, with the shaft of an axe, and he was hit in the head with a rock. This knocked him
unconscious for an hour. Upon waking, the soldiers made him run a distance of 200 meters, at which
point he lost consciousness for a second time.
A Palestinian ambulance was called for Mr. Jawdat by Mr. Hakmoun (see below), but was prevented
by the Israeli military from reaching him. After two hours Israeli ambulances arrived, but the settlers
prevented them from accessing him for a further two hours. Eventually, after four hours without medical
attention, he was removed from the scene in an Israeli ambulance. There is some confusion over exactly
what happened to Mr. Jawdat next. He may have been taken to Itamar settlement. At some point he was
taken to the entrance of the Israeli Howarrah Military Camp, where he was transferred to a Palestinian
ambulance. He did not regain consciousness until he awoke in this Palestinian ambulance. Eventually, he
was brought to the (Palestinian) Rafidia Hospital in Nablus City.
Mr. Jawdat filed a complaint at the Israeli police station located in Howarrah Military Camp on 30
July 2012. After this date, JLAC’s lawyers sent multiple requests to the main Israeli police station in
Ara’eil Settlement in order to obtain a copy of the complaint and asking to receive any other relevant
information. These requests were ignored.150 On 25 June 2013, JLAC’s lawyers received notification
from Ara’eil Police station stating that the file had been closed due to lack of evidence. This is despite
the existence of extensive witness testimony, photographic evidence, and medical reports.

149 Additional settlers/attackers had arrived on the scene by this time.

42

150 No written responses were received to the written requests, submitted by JLAC, for copies of these files. JLACs lawyer was told by a police
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The said victim’s attorney received a copy of the police decision to close the case file on 25/06/2013;
9 months after issuing the decision (which was on 03/09/2012). Moreover, as per the date of JLAC’s
publication, the police have yet to send a copy of the case file to the attorney for use in the appeal;
despite numerous written requests, phone calls, and personal meetings. This same scenario has often
been experienced in cases of complaints against settler violence submitted to the Israeli Police.
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Odwan Rajeh Hamed Bani Jaber: Mr. Odwan Rajeh Hamed Bani Jaber was in Aqraba town when he
received a phone call from the Palestinians present at the scene of the attack, informing him that settlers
and soldiers were attacking farmers in the area of al-Dawa.
“At that moment I was in Aqraba area. I arrived [with others] in the vicinity of the spring,
where the soldiers immediately pointed their M-16 firearms towards us and started shooting at
us, without prior warning, and demanded that we stay away from the location. I tried to find
out whether there were any injuries, but the soldiers stated that there were none.”
During his interaction with the Israeli military, Mr. Odwan was struck from behind. He was hit in the
head with a large stick, resulting in a serious head injury. According to eyewitnesses present at the scene,
the person who struck Mr. Odwan was a settler wearing civilian clothing, but at a later point during
the incident he went to an Israeli military vehicle and changed into an Israeli army uniform. Given that
a Palestinian ambulance was prevented from accessing the scene, Mr. Odwan had to wait until sunset
before an ambulance was finally able to take him for treatment at the clinic in Aqraba. According to the
medical report that Mr. Odwan presented to JLAC, he suffered from a wound of 1.5 centimetres on the
left side of his head.
Mr. Odwan filed a complaint at the Israeli police station located in Howarrah Military Camp on 30
July 2012. Since that date, JLAC’s lawyers have repeatedly requested a copy of the complaint, and
to receive any other relevant information. These requests have been rejected by Ara’eil Police. On 25
June 2013, the case was closed on the basis that the perpetrator is unknown.
Hakmoun Ahmed Yousef Bani Jaber: Mr. Hakmoun Ahmed Yousef Bani Jaber is a soldier in the
Palestinian National Security Service.151 He reported that at approximately 2:30 p.m. he received a phone
call from one of the villagers informing him that settlers and soldiers were attacking the residents. He
went to the location immediately. He saw Mr. Jawdat handcuffed, with injuries to his face, lying on the
ground. Mr. Hakmoun called an ambulance for Mr. Jawdat, but when the ambulance arrived the Israeli
military (along with the settlers) prevented it from reaching the scene. During the negotiations to try
and obtain access for the ambulances, a soldier shot Mr. Hakmoun from a distance of 15 meters. His
medical records show that he was shot in his left elbow with a dum-dum, or expanding, bullet. The injury
knocked him unconscious. Mr. Hakmoun did not regain consciousness until some time later, when he
awoke in Rafidia Hospital in Nablus.152 He was hospitalized for almost five days.
Ibrahim Hamed Ibrahim Bani Jaber: Mr. Ibrahim Hamed Ibrahim Bani Jaber received a call from his
brother Jihad informing him about settlers stabbing sheep. Upon arriving at the location to see what was
going on, Mr. Ibrahim saw the settlers stabbing his sheep and throwing stones. He also noted the presence
of soldiers. He approached one of the soldiers, asking him to interfere and stop the attack, but one of
them hit him beneath the eye with the bottom of his M-16 firearm, which knocked him unconscious.
“When I asked the soldiers why the settlers were attacking the sheep, one of them used the
bottom of his M-16 firearm to hit me beneath my eye, which made me lose consciousness for
a while.”

151 During this incident Mr. Hakmoun was off duty, was not armed, and was present in a personal, rather than official, capacity.
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152 A Palestinian ambulance was able to reach Mr. Hakmoun relatively quickly as he, along with Mr Ibrahim and Mr. Ashraf (below), was
injured at a different location than Mr. Jawdat and Mr. Odwan. The Palestinian ambulances were not prevented from accessing this second
location.
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When he regained consciousness, he found himself 100 meters away from the location where he had
been attacked. He also saw there were a number of settlers attacking his brother Jihad. When he tried to
come closer in an attempt to help his brother, the settlers turned to throw stones at him. He was collected
by a Palestinian ambulance,153 and hospitalized in Rafidia Hospital in Nablus. His medical report shows
that he suffered from a deep wound, measuring roughly 2 x 3 centimeters, near his left eye, as well as
bruising to different parts of his body.
Ashraf Adel Hamed Bani Jaber: Mr. Ashraf Adel Hamed Bani Jaber heard through the loudspeakers of
the mosque in Aqraba that settlers were attacking the Palestinian residents of Aqraba and Yanoun. He
drove his car towards the scene of the attack. Trying to get close, he was stopped by settlers throwing
stones. He continued to the location of the attack on foot. He also noticed that a Palestinian ambulance
was being prevented from accessing the location of the attack. Eventually, Mr. Ashraf saw Mr. Jawdat
being carried on a stretcher and put into an Israeli ambulance. After this, a confrontation broke out
between the Palestinian residents at the scene, including Mr. Ashraf, and the settlers. Mr. Ashraf, who,
along with the other Palestinians, at this time wished to leave the scene, tried to seek assistance from the
soldiers, but to no avail.
“We approached the soldiers requesting them to open the road in order to enable us to return to the
village, but the settlers started to throw stones at us preventing our approach to the soldiers. Then, one of
the soldiers opened fire against me. He was shooting rubber bullets, and I got shot in the back.”
As a result of being shot in the back with a rubber bullet, Mr. Ashraf lost consciousness. He regained
consciousness in a Palestinian ambulance that was transferring him to Rafidia Hospital.154
Mr. Hakmoun, Mr. Ibrahim and Mr. Ashraf did not file any complaints with the Israeli police regarding these attacks. This was due to their lack of trust in the legal system implemented by Israel in
the OPT.
An Israeli military spokesperson claimed that troops rushed to the scene to find both sides throwing
rocks at each other, and that they fired tear gas to disperse them. The spokesperson stated that Israeli
military medics treated two Palestinians and one Israeli at the site.155 These claims are entirely different to
the events as witnessed by the residents of Yanoun and Aqraba and by the international accompaniment
volunteers present at the scene, and do not comport with the medical reports of the Palestinian victims of
the attack. The real story is one of the Israeli occupation forces’ direct participation in an attack by settlers
against Palestinian civilians. Not only did the soldiers help the settlers attack the Palestinian civilians,
they intentionally impeded medical treatment for the victims.
The extremely negative impact of the attacks against the Palestinian villages of Yanoun and Aqraba on
the lives of their residents is clear. The villagers depend completely on agriculture for their livelihoods,
yet the vast majority of their agricultural land has been seized. Aside from the physical injuries to the
victims of the attacks, the population has been traumatized. The children of Yanoun suffer from many
psychological disorders, including bedwetting, fear and panic during the night. Yet the attacks reported
here is only a small example of the wider issue of settler violence in the OPT. This case study clearly
highlights the fact that the Israeli occupation forces are directly complicit with settlers in violence that
153 n158.
154 n158.
155 Times of Israel, Settlers clash with Palestinians near Itamar, 7 July 2012, <http://www.timesofisrael.com/settlers-clash-with-palestiniansnear-itamar/> accessed 16 July 2013.
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amounts to multiple violations of international human rights and humanitarian law, with the Israeli state
and the settlers sharing the joint aim of forcibly removing the Palestinian population from their land for
the purpose of its unlawful appropriation and de facto annexation. These acts incur the international
legal responsibility of the State of Israel and the individual criminal responsibility of the perpetrators,
both private individuals and officials of the occupying forces.
iii) Recent Attacks on Yanoun and Aqraba, through early 2014
In February 2014, a Yanoun community representative Mr. Rashid Murrar provided JLAC with information on
incidents of settler violence that have been perpetrated against Yanoun residents since the above report was presented
to the FFM in November 2012. These included: the bulldozing of an area of land belonging to Yanoun known
as Alrogman; the attacking of three farmers in Al-Kroom (all three were injured, and one was left with a broken
hand); caravans being placed in the Alrgoman area; settlers attacking farmers from Yanoun who were working on
the northern side of the village and attempting to expel them from the area; the placing of caravans in Mrah Taha
to the east of Yanoun; settlers opening fire on a number of Palestinian shepherds in the Alddawa area; the farmer
Mefleh Adel Rashied being chased by a group of settlers who threw stones at him and at his sheep; settlers chasing
a group of farmers in Aljaheer and trying to steal 50 of their sheep; settlers constructing a siege close to Palestinian
houses on the northern and north-eastern side of Yanoun, blocking access to grazing and agricultural land; the
bulldozing of approximately 20 dunums of land belonging to Yanoun (and located in Area B); and the destruction
of solar cell equipment designed to provide electricity to residents of the Alddawa area.156
The motivation for these attacks is clearly the forced removal of the Palestinian population, and the appropriation
and de facto annexation of their land, as opposed to any claimed security concerns. After these attacks and
assaults, the village has been surrounded by five settlement outposts, with 80 percent of its land, both arable
and pasture, having been seized. This process is ongoing and continuous, with two of the five outposts being
recently constructed: in 2011, the settlers embarked on building a new outpost, and in 2012 they began
constructing another. The placement of caravans and appropriation of land, constituting the initiation of new
outposts, continued into 2013, and construction has continued on these outposts into 2014.
The direct complicity of the State of Israel in the attacks against the Palestinian residents of Yanoun and
in the unlawful appropriation of their land is evident in the fact that occupation forces have protected
the settlers carrying out the attacks, and have themselves been party to these attacks. 157 In addition to
this, the State of Israel has taken direct measures to dispossess Palestinians in and around Yanoun of their
land, as highlighted below.
156 While, as in many instances of settler violence, there is no direct evidence regarding who perpetrated the attack on the solar cell equipment,
settlers are the prime suspects.
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157 Additional evidence of the Israeli government’s complicity in the unlawful appropriation, by settlers, of land in and around Yanoun for the
purpose of construction of so-called “unauthorized” outposts, leading to Israel’s de facto annexation of the land, can be seen in its policy of
retrospectively legalizing such outposts. In June 2013, the Israeli government advanced a plan for the approval of 675 new housing units in
the Itamar settlement. This plan includes the retroactive legalization of 137 units built by settlers in these “unauthorized” outposts – clearly
signalling government approval and encouraging future land appropriation by the settlers. The plan will expand the territory of Itamar
settlement five-fold. Peace Now, Friedman L, Who’s Got “No Partner” for Peace? Over 3 days, Plans Advanced for 1225 Settlement Units,
13 June 2013, available <http://archive.peacenow.org/entries/whos_got_no_partner_for_peace_over_3_days_plans_advanced_for_1225_
settlement_units#more> accessed 6 July 2014. Palestine Monitor, Gilbert S, Settlement Expansion and the Prospects for Peace, 21 June
2013, <http://www.palestinemonitor.org/details.php?id=mf8p7ia4453ykw5dvms8d> accessed 6 July 2014.
Further, Israeli state bodies and officials support the construction of settlement outposts on Palestinian land unlawfully appropriated by
settlers through other methods, for instance by funding their construction, by building the infrastructure to connect them to other settlements, and by connecting them to the electricity and water grid. The UNESCO Chair on Human Rights and Democracy at An-Najah
National University, co-published by The Alternative Information Center, Outposts and Price Tag Violence: A blow Upon a Bruise,
September 2012, pp.15-27, particularly p.19. The direct and intentional involvement of Israeli authorities in the construction of so-called
“unauthorized” settlement outposts has been explicitly recognized by two different enquiries.
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